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A. IDENTITY OF PETITIONER

Respondent JZ Knight (“Knight”) was the petitioner in a Land Use
Petition Act, RCW Ch. 36.70C (“LLUPA”) appeal in Thurston County
Superior Court and was the Respondent before the Court of Appeals.

B. COURT OF APPEALS DECISION

An unpublished decision terminating review (“the Decision™) was
entered on April 13, 2010 (App. A). Reconsideration was denied on June
17,2010. (App. B)

C. ISSUES PRESENTED FOR REVIEW

1. LUPA Standing

Was it error for the Court of Appeals to reverse the superior court’s
summary judgment ruling that Knight has standing under LUPA to appeal
water availability issues related to the City of Yelm’s approval of five
preliminary plats where: (1) Knight (a) holds senior water rights, (b) owns
and operates a Group A water system near the proposed plats, (c)
presented undisputed evidence of “injury in fact,” including an expert
report showing that the City’s erroneous approval would cause direct
adverse impacts to Knight, and (d) was the non-moving party; and (2) the
Court of Appeals nonetheless found no standing based on facts that arose
only after Knight filed her LUPA petition and which resulted from
concessions by the City granting Knight the relief sought by her Petition?

This issue warrants review because the Decision conflicts with
decisions of the Supreme Court and the Court of Appeals and because
whether a citizen can be denied standing under L,UPA based on facts that
arise after the filing of a LUPA petition is a significant question under

Washington land use law of substantial public interest that should be



determined by the this Court. RAP 13.4(b)(1), (2) & (4).
2. Award of Attornev Fees Under the “3 Strikes” Statute

Was it error for the Court of Appeals to award attorney fees to
Appellants (City of Yelm and Tahoma Terra (“I'T”)) under RCW 4.84,370
(which requires that parties prevail in all three prior appeals: the City
Council, the superior court, and the Court of Appeals), where (a) Knight
prevailed on every issue litigated in superior court, (b) the City and TT
appealed every issue decided by the superior court, (¢) Knight did not
appeal any issue to the Court of Appeals, and (d) the Decision reversed or
nullified the superior court’s ruling on standing and every other issue,
which confirms that Knight, and not the City and TT, prevailed before the
superior court and that an award of attorney fees therefore is not allowed?

This issue warrants review because the Decision conflicts with
decisions of the Supreme Court and the Court of Appeals and because
whether a city or project applicant who does not prevail in superior court
can avoid the “3 strikes” rule of RCW 4.84.370 is a significant question
under Washington land use law of substantial public interest that should
be determined by this Court. RAP 13.4(b)(1), (2) & (4).

D. STATEMENT OF THE CASE

This is a land use case. The underlying land use issue is an important
issue of first impression under Washington law: may a city delay or avoid
the water availability requirements of state law for approval of a
preliminary plat? For years, the City of Yelm ignored the water

- availability requirements of state Jaw and City code.! CP 685.% In May of

'RCW 58.17.110 {App. C); Yelm Municipal Code (“YMC”} YMC 16.12,170 (App. D).
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2007, Knight discovered that the City was not maintaining any records of
water connections and since 2001 had been approving new development
projects while exceeding its legal water rights. CP 729, 685. In July of
2007, Knight participated in five public hearings for five proposed plats
totaling 568 units near Knight’s property that would have increased the
City’s total water connections by at least 25 percent. CP 561, fn.1. Knight
presented evidence that the City lacked an adequate water supply to serve
these plats, CP 731-41. The City did not present any evidence of water
availability as required by state law and City code.

The hearing examiner issued decisions on these five preliminary
plats, subject to a disputed condition of approval:

The applicant must provide a potable water supply adequate to serve
the development at final plat approval and/or prior to the issuance of
any building permit approval, CP 1284 (emphasis added) (App. E.).*

Knight appealed the examiner’s decision to the Yelm City Council
because it failed to require a finding of water availability as required for
plat approval by state law and City code. CP 105-09, The City Council
denied Knight’s appeal on February 12, 2008. CP 25-28. The City
Council ruled that Knight lacked standing to appeal the examiner’s
decision and dismissed Knight’s appeal.’ I

Knight appealed the City’s decision to superior court under the Land
Use Petition Act (“LUPA™), RCW Ch. 36.70C. CP 9-24. She alleged facts

? The Administrative Record (“AR”) submitted by the City is not page-numbered. Where
possible, this brief cites to AR documents contained in the Clerk’s Papers (“CP™),
referencing the CP page numbers.

® The hearing examiner issued a separate decision for each of the five plats. This Petition
refers to the decisions on TT’s plat application. CP 1260-86.

* The City has consistently claimed throughout all levels of judicial review in this case
that the City decided Knight’s appeal based on Knight’s lack of standing and that the City
only "contingently decided" the merits of the water availability issue. CP 215, 402.



to show her standing under LUPA and ohallenged the City’s approval of
the five plats based on water availability. /d. The City and TT twice
challenged Knight’s LUPA standing in superior court.” The superior court
rejected both challenges and upheld Knight’s standing under LUPA.® CP
443-46, 659-60.

Most of the proceedings in superior court focused on the issue of
Knight’s standing under LUPA.” The only land use issue litigated before
the superior court was whether it was lawful for the City of Yelm to
approve the plats based on the disputed “and/or” condition of approval.®
Knight and the Department of Lcology (“Ecology™) relied on record
evidence that the City lacked an adequate water supply for these five plats.
CP 685, 731-41, 1498. Knight showed that the City was continuing to
approve plats and other new development projects without any writien
findings of water availability. CP 1499-1507 (App. F.) |

" The City responded that RCW 19.27.097 (App. G.), in the State
Building Code, requires evidence of water rights to prove adequate water
supply but state subdivision law does not. VRP (10/01/08) at 41-43. The
City claimed that evidence of water rights is not needed for plats and that

plats can be approved if the City merely states, without evidence of water

> CP 215-20, 221-37 (motions to dismiss); CP 540-57, 558-59 (summary judgment
motions).

§ In the superior court, the City argued that the “aggrieved person” standing requirement
for administrative appeals to the City Council 1s identical to the standing requirement for
judicial review under LUPA. CP 72. ‘Therefore, when the superior court ruled that
Knight had LUPA standing, it reversed the City Council’s “final decision” dismissing
Knight’s appeal based on standing as an “aggrieved person” under City code,

7 Superior Court pleadings on standing: CP 29,41-43, 44-56, 57-67, 68-121, 122-24, 125-
36, 137-89, 190-200, 215-20, 221-37, 238-39, 240-54, 255-61, 366-84, 401-10, 411-12,
413-40, 540-57, 558-59, 560-84, 585-99, 600-10, 611-42, 643-58, 659-60,

8 Briefing on the merits of the water availability issues: CP 661-763, 829-1088, 119%-
1238, 1516-34.



rights, that it has “a reasonable expectancy” that water would be available
when needed. CP 1203-04.,°

Near the end of the LUPA appeal in superior court, the City changed
its argument and promised it would apply the disputed condition not as
written, but as required by state and local law — i.e., require proof of water
availability at the time of final subdivision approval and also at the time of
building permit approvals. VRP (10/01/08) at 31-32, CP 1207, lines 3-9.
Thus, the City conceded that Knight’s position was correct: the water
availability condition of approval (“provide a potable water supply
adequate to serve the development™) must be met at both the time of final
plat approval and also at the time of later building permit approval.

Consistent with the City’s change in position and TT’s apparent
agreement'’ 1o interpret and apply the “and/or” condition language as
urged by Knight and as required by state law and City code (“and” without
the “or™), the superior court issued a letter decision and invited the parties
to present a final judgment to resolve Knight’s appeal of these five plats.
CP 1561-65 (App. H.).

? The City and TT have accused Knight of trying to require that the City have Ecology-
approved water rights in hand prior to City approval of preliminary plats. CP 1212. The
accusation is without merit. Knight's position has been clearly stated since her first filing
with the hearing examiner:

We request that the Hearing Examiner require the City of Yelm and the applicant
to establish that appropriate provisions have been made for potable water supplies to
serve the proposed development, that the proposed development complies with the
water availability requirements of the Comprehensive Plan and the Water System
Plan, and that the proposed water supply will be adequate and available to serve the
subdivision concurrently with the development.

AR (Moxon Letter to Hearing Examiner 7-23-077. (emphases added).
% TT’s superior court LUPA brief continued to argue that water availability could be
" deferred until building permit issuance. CP 829, 846, 849. However, when the City
agreed to change the “and/or” condition to “and,” TT did not object. VRP (10/01/08) at
pages 32 (lines 11-12), CP 1562, 1641,




Despite the City’s earlier promise to accept the modification of the
“and/or’” condition, both the City and TT objected to the court’s entry of a
proposed judgment to modify the disputed condition of approval. VRP
(11/07/08) at pp. 17-20 (App. 1.) They also both objected fo the superior
court’s granting Knight’s request to receive notice of future final plat
approvals for these five plats. Id. at 10-12, 27. They further objected to
the entry of findings of fact and conclusions of law explaining the superior
court’s ruling. Id. at pp. 23-27 (App. I). The superior court overruled
these objections and entered findings and conclusions and a final
judgment, which reversed the City’s apﬁroval of the five plats with the
“and/or” condition and remanded the plats to the City with a revised
condition to meet water availability requirements of state law and City
code (changing “and/or" to “and also™). CP 1636-45 (Af)p. J., App. K.).
This prohibited the City from delaying proof of water availability for these
five plats until the time of building permit/water connection approvals for
the individual lots within these five plats.

The City and TT appealed all of the superior court’s rulings: (1) the
summary judgment ruling on standing, (2) the reversal of the City’s
“and/or” condition of approval, (3) the requirement to provide written
notice to Knight regarding future final plat approvals for these five plats,
and (4) the entry of findings and conclusions. CP 1646, 1663. Their
appeals confirmed that they had not prevailed and were seeking a reversal |
of all of the superior court’s rulings. The Court of Appeals reversed the
superior court’s ruling on standing and did not reach the substantive water
availability issue or any other ruling of the superior court. Decision at 1.

Although the City and TT had appealed to reverse all of the superior court



rulings on which Knight had prevailed, the Court of Appeals awarded
attorney fees to the City and TT as prevailing parties on appeal who had
also “substantially prevailed” in superior court. Id. at 4.

E. REASONS WHY REVIEW SHOULD BE ACCEPTED

1. Overview

This Petition presénts two issues for review: (1) a citizen’s standing
to challenge a city’s failure to comply with the water availability
requirements of RCW 58.17.110; and (2) the “3 strikes” rule of RCW
4.84.370, which does not allow a fee award against a party who prevails in
superior court and does not appeal to the Court of Appeals.

The Decision erroneously dismissed Knight’s LUPA appeal for lack
of standing based on facts that did not exist until after Knight had filed her
LUPA appeal and after she had won concessions in superior court. It also
failed to construe facts relevant to Knight’s standing in the light most
favorable to her as the non-moving party on summary judgment.

Moreover, the City and TT were not entitled to attorney fees under
RCW 4.84.370 because they did not prevail on standing or any other issue
litigated in superior court.

2. Water Availability is Mandatory for Preliminary Plat
Approvals

State lJaw and Yelm code require public notice and a public hearing

prior to approval of a preliminary plat. RCW 58.17.090 (App. C.); YMC
16.12.150 {App. D.). A city may not approve a preliminary plat unless it
makes a written finding that “appropriate provisions are made for ...
potable water supplies.” RCW 58.17.110(2) (App. C.); YMC 16.12.170
(App. D.). The City provided public notice and held public hearings on

these five plats, but the City and the plat applicants presente.d no evidence



of water availability at the public hearings. The City offered no finding of
water availability. Knight presented evidence from Ecology at the public
hearings, which raised significant questions about the City’s ability to
provide potable water to these plats. CP 731-41. That evidence confirmed
that the City had overstated its current water rights and confirmed
Knight’s position that the City could not show water availability for the
five plats. d

The hearing examiner concluded that the City could approve these
five preliminary plats without proving water avaiiability so long as the
preliminary plat approvals were conditioned “to provide both domestic
water and fire flow prior to final plat approval.” CP 1274-81 (App. E).
However, the hearing examiner failed to include such a condition of
approval, CP 1274-81. Knight filed a motion for reconsideration to
correct this error. CP 97-103. The hearing examiner then added a
condition to allow the provision of a potable water supply for these five
plats to be deferred until “final plat approval and/er prior to the issuance

of any building permit.” CP 1284 (emphasis added)."!

"' The City and TT claim the disputed condition of approval must be interpreted in light
of one of the hearing examiner’s findings (“State law and Yelm Municipal Code require
potable water supplies at final plat approval and building permit approval®).
CP 1283 (emphasis added). However, another hearing examiner finding is in direct
conflict;
“[tjhe documents submitted by the City provide a ‘reasonable expectation’ that
domestic water and fire flow will be available to serve the site upon submittal of
applications for building permits er for final binding site plan [plat] approval.”
CP 1270 (emphasis added).
Even if these findings did not create ambiguity or conflict, it is the conditions of approval
that are the controlling requirements for the final approval of these plats. See e.g. HJS
Develapment v. Pierce County, 148 Wn.2d 451, 485-86, 61 P,3d 1141 (2003)., Moreover,
the City’s actions after denying Knight’s appeal confirm that the City did not intend to
require provision of a water supply prior to final plat approval as required by state law,
but intended to defer provision of a water supply until much Iater, at the time of building
permit approvals, CP 1499-1507 (App. F). ‘



This disputed condition is at the heart of Knight's LUPA appeal. The
condition fails to comply with state subdivision law and City code
requiring a written finding of water availability prior to preliminary plat
approval. RCW 58.17.110(2) (App. C); YMC 16.12.170 (App. D). There
is no legal authority for deferring this determination until the time of
building permit approvals. Moreover, the timing of water availability for
a plat is an important public policy issue. The Legislature has determined
that real property in platted developments cannot be sold unless the plat
complies with all subdivision requirements, including provision of a
potable water supply, RCW 58,17.200. If a City is allowed to defer water
availability until the building permit stage, developers will be able to plat
and sell lots to individuals who will assume that the lots are served by
potable water only to find out later, when the developer is gone, that a
building permit cannot be issued due to an inadequate potable water
supply (or the city will provide water and exceed its water rights, as Yelm
has been doing for yea:rs).12 The disputed “and/or” condition of approval
creates such a risk,

3. The Court of Appeals Frred by Disregarding Undisputed

Evidence of Knight’s Standing and by Relying on Concessions
That Knight Won as a Result of Filing the LUPA Appeal to

Hold That She Lacked Standing to Appeal.

a. Knight presented undisputed evidence showing standing,

Knight agrees with the standards for judicial review of a land use

"2 YMC 16.12. 330 creates a binding commitment that water will be provided to each lot
within an approved final plat: “A final plat shall vest the lots within such plat with a right
to hook up to sewer and water for a period of five years after the date of recording of the
final plat.”” App. D (emphasis added). Yelm’s failure to confirm water availability at the
time of final plat approval disregards the risk of future conflicts with individual lot
owners.




decision under LUPA as set forth in the Decision. However, the Court of
Appeals failed to apply the correct standard for review of the superior
court’s summary judgment ruling on Knight’s standing, Knight was the
nonmoving party, but the Court of Appeals failed to “view all facts and
reasonable inferences therefrom in the light most favorable to the
nonmoving party.” Decision at p. 9, citing Biggers v. City of Bainbridge
Islond, 162 Wn.2d 683, 693, 169 P.3d 14 (2007).

Knight has standing under LUPA because she is a “person aggrieved
or adversely affected by the land use decision.””® The City’s approval of
the five plats with the unlawful “and/or” condition of approval "has
prejudiced or is likely to prejudice” Knight. RCW 36.70C.060(2)(a).
Knight provided evidence that she owns nearby property that would be
harmed by the City’s decision to approve these plats without proof of
adequate water. CP 600-04. (App. L). Her property interesis include
significant water rights approved by the Department of Ecology. JId
Knight has a surface water right from Thompson Creek and a Group A
public water system operating under a groundwater certificate. Id, CP
606-10. The City’s wells are near Knight’s property and draw from the
same acuifer that supplies Knight’s domestic water system. CP 589-95.
This aquifer is in hydraulic continuity with Thompson Creek, so that any

increase in groundwater withdrawal by the City will directly and adversely

13 «A person is ‘aggrieved or adversely affected’ and has standing under LUPA when the
following conditions are present: (a) The land use decision has prejudiced or is likely to
prejudice that person; (b) That person’s asserted interests are among those the local
Jjurisdiction was required to consider when it made the land use decision; (c) A judgment
in that person’s favor would substantially eliminate or redress the prejudice to that person
caused or likely to be caused by the land use decision; and (d) The petitioner has
exhausted his or her administrative remedies to the extent required by law.,” RCW
36.70C.060(2). Subsections (b} and (d) are not at issue in this case,

10



impact Knight’s ability to utilize her water rights. CP 593-94, Knight’s
water rights are constitutionally protected property interests. Dept. of
Ecology v. Acquavella, 100 Wn.2d 651, 655-56, 674 P.2d 160 (1983).
They cannot be impaired either by junior water rights or by changes to
other senior or junior water rights. See RCW 90.03,010 & RCW
00.03.380.

Knight submitted evidence of “injury in fact” showing that the City of
Yelm had been exceeding its Ecology-approved water rights since 2001,
CP 685, that the City’s use of water in excess of its water rights directly
prejudiced Knight’s senior water rights," and that the “and/or” condition
of approval failed to prevent such prejudice in the future by avoiding the
state subdivision law requirement to determine water availability prior to
plat approval. CP 600-04. Knight alse submitted an undisputed
declaration and expert report from a hydrogeologist consultant
demenstrating that the City’s withdrawal of water for these five plats is
expected have a direct adverse impact on Knight’s water rights. CP 585-
99. (App. M).

The Court of Appeals ignored this evidence of Knight’s injury, failed
to consider this evidence in the light most favorable to Knight as the
nonmoving party in the superior court’s summary judgment ruling on
standing, and concluded, without explanation, that Knight had not
demonstrated she would be “specifically and perceptibly harmed” by the
plat approvals. Decision at 12. The Court of Appeals also concluded,

" The prejudice to Knight’s senior water rights results from City use of unauthorized
water (in excess of the City’s legal water rights), which avoids Ecology’s water rights
approval process. CP 603-04. Ecology’s review and approval of new water rights
includes mitigation requirements to address impacts that new water rights would have on
holders of senior water rights such as Knight, 7d

11



again without explanation, that Knight failed to show that a judgment in
her favor would substantially eliminate or redress the alleged prejudice. /d.

The Decision thus conflicts with well-established case law on LUPA -
standing. For example, this Court has recognized that Washington case
law on standing has established certain principles, including that “[in]
general, parties owning property adjacent to a proposed project and who
allege that the project will injure their property have standing.” Chelan
County v. Nykreim, 146 Wn.2d 904, 934-35, 52 P.3d 1 (2002), quoting
Suquamish Indian Tribe v. Kitsap County, 92 Wn.App. 816, 829-30, 965
P.2d 636 (1998). In Suquamish Indian Tribe, Division I applied this
principle to find standing where the petitioners lived near the proposed
project and asserted that increased traffic on roads they used would harm
them. 92 Wn.App at 831; see also Anderson, 86 Wn.App. 290, 300, 936
P.2d 432 (1997} (Division II case holding that organization member had
standing based on testimony that he owned property adjacent to project
site and that stormwater runoff would damage his property).

b. The Court of Appeals erroneously based its ruling that Knight
lacked standing on facts that arose only after she appealed
and won agreement on the very relief sought by her LUPA
petition.

In addition to erroneously disregarding factual evidence of Knight’s
standing, the Court of Appeals made an even more fundamental error in its
standing analysis. Instead of determining Knight’s standing based on facts

that existed at the time she appealed the plat approvals to the City Council,

the Court of Appeals decided the issue of Knight’s standing based on
changed factual circumstances that came into existence only after Knight

had filed her LUPA appeal in the superior court and only after Knight had

succeeded in forcing the City to concede the central disputed issue in this

12



appeal: the “and/or” condition, The Decision states:

[TThe record demonstrates that all parties understood and agreed that
this [“and/or”] condition required this showing [water availability] at
both final plat approval and building permit approval.”

Decision at 12 (emphasis in original).

However, the relevant record for Knight’s standing is the record at the
time Knight filed her appeal to the City Council. The Decision further
states: “No one dispules this [*and/or’ condition] on appeal.” Id. This is
irrelevant to Knight’s standing because the City did not agree to concede
the “and/or” issue until after Knight had filed her LUPA appeal, after
Knight had prevailed against the City’s motion to dismiss and motion for
summary judgment on the standing issue, and after Ecology filed an
amicus brief in support of Knight’s appeal (over the vigorous objections
from the City and TT). !> CP 265-85, 287-350, 385-96, 1535-46.’

Ironically, if not overturned by this Court, the Court of Appeal’s
reversal of the superior court’s ruling on standing will result in remanding
these five plats to the City with the original “and/or” language restored,
which would nullify the very basis on which the Court of Appeals denied
Knight’s standing. Such a result would free the City to revert to its former
unlawful practice of requiring water availability only at the time of
building permit approval, not at the time of final plat approvals,'®

The Decision creates an improper test for LUPA standing that ignores

" Ecology’s amicus brief confirmed that the City’s historical use of water exceeded its
water rights and that the City does not have sufficient water rights to serve the five
roposed subdivisions. CP 1482-98,

® For example, in ils briefing to the City Council, City staff insisted that water
availability could be determined at final plat *or” building permit isswance. AR
(Community Development Department Memo to Council, 1/7/08 p. 4). Knight presented
additional evidence that after Knight’s appeal was denied by the City Council, the City
continued to allow plats and other developments to defer water availability until the time
of building permit approvals. CP 1499-1507 (App. F).
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the relevant factual record (at the time of the initial appeal of the land use '
decision) and defeats a LUPA petitioner’s standing based on any success
the petitioner achieves after the initial appeal of the land use decision,
This result is contrary to all of the well-established Washington case law
on LUPA standing. No Washington Court has ever denied standing to a
citizen based on litigation or settlement successes achieved by the citizen
after the initial appeal is underway, Washington courts have always
considered facts relevant to a LUPA petitioner’s standing at the time a
land use decision is appealed, not changed facts that may arise after a
LUPA appeal has been filed."”

Because the Decision erroneously relied on the parties’ superior court
agreement regarding the “and/or” condition, it assumed the City would not
approve final plats and would not issue building permits until water is
available, in which case “then Knight will suffer no injury.” Decision at
12. However, this assumption rests entirely on an agreement that did not
exist at the time Knight first appealed the land use decision, which was
achieved only because of that appeal, and which has now been undone by
the Court of Appeal’s reversal of the Superior Court ruling.

After concluding that the parties’ superior court agreement on the
“and/or” condition defeated Knight’s standing, the Court of Appeals
addressed “Knight’s contention that, absent the superior court’s judgment,

she will not receive notice of any final plat or building permit approvals

"7 Under the Decision’s standing test, the possibilities abound for mischief in LUPA
cases, For example, a city or developer who “sees the handwriting on the wall” in a
LUPA appeal in supetior court could reach agreement on mitigation with the LUPA
petitioner, allow the mitigation to be included in a superior court judgment, and then
appeal secking dismissal based on lack of standing, which would, as here, nullify the
mitigation agreed to in superior court.
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and will thus be unable to obtain judicial review of these decisions.”
Decision at 13, This is a separate and independent ground for Knight’s
LUPA standing in an appeal challenging the City’s deferral of water
availability for preliminary plats. The Decision states, without
explanation, that such notice-related injuries *“are simply too remote to
confer standing.” Id. However, there is no evidence in the record to show
that Knight would receive any public notice of the water availability
determinations for final plat or building permit approvals for these plats.'®
The superior court understood the prejudice to Knight arising from
the City’s deferral of water availability determinations from preliminary
plat approval (which requires public notice and a public héaring) to final
plat or building permit approval (neither of which are subject to any public
notice or public hearing). VRP (11/07/08) at 12/13 (App. I). CP 1639-42.
The superior court exercised its authority under LUPA'® to protect
Knight’s interests in monitoring the City’s future approvals of these five
plats to ensure that the City will do what it promised in supetior court, but
which it has not done in the past — require a written water availability
finding prior to approval of plats. CP 1499-1507 (App. F_ ). The superior
court’s order requiring notice was essential to ensuring that Knight would
be able to review the Cify’s evidence of water availability at the time of
final plat approvals for these five plats to protect her senior water rights.

The Decision on standing terminated this protection of Knight’s interests.

'® State law and Yelm code do not require public notice or public hearings for final plat
or building permit approvals. App. C; App. D,

" RCW 36.70C.140 provides: “The court may affirm or reverse the land use decision
under review or remand it for modification or further proceedings. If the decision is
remanded for medification or further proceedings, the court may make such an order as it
finds necessary to preserve the interests of the parties and the public, pending further
proceedings or action by the local jurisdiction.”
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Without notice, Knight’s right to obtain judicial review of subsequent plat
approvals by the City will be significantly impaired. Without judicial
review, Knight will be without recourse to challenge final plat approvals
lacking proof of water availability. The results described as “a series of
future events that may not ultimately occur,” Decision at 13, are in fact all
too likely to occur. The City has failed to require water availability for
plats in the past, the City has exceeded its water rights since 2001, and the
Decision, if not reversed, will restore the disputed “and/or” condition of
approval, which will allow the City to resume its practice of postponing
water availability determinations until the time of building permit
approvals and will deny Knight notice of water availability determinations
that the Legislature has determined must be made at the time of
preliminary plat approvals and must be subject to public notice. RCW

58.17.090.
4. The Court of Appeals Erred By Awarding Attorney Fees
Under RCW 4.84.370 Against Knight, Who Did Not Appeal to

the Court of Appeals, and In Favor of Appellants Who Did Not
Prevail in Superior Court

This Court should review and reverse the Decision's award of
attorney fees, which is erroneous for three independent reasons: (1) RCW
4.84.370 authorizes an award of fees only against a party who appealed to
the court awarding fees, and Knight did not appeal to the Court of
Appeals; (2) RCW 4.84.370 does not allow an award of attorney fees
against a party such as Knight who prevailed in the superior court on
standing and on all other issues; and (3) RCW 4.84.370 should apply only
where the land use decision is upheld on the merits,

a. RCW 4.84.370 only applies to parties who appeal beyond
superior court. :
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The Legislature enacted RCW 4.84.370 to discourage meritless

appeals. Gig Harbor Marina v. City of Gig Harbor, 94 Wn.App. 789,
798, 973 P.2d 1081, rev. denied 138 Wash.2d 1016 (1999), cert. denied,

528 U.S. 1155 (2000). This Court has made clear that only a party who

appeals a land use decision beyond superior court is at risk of having to

pay attorney fees under RCW 4.84.370:

The possibility of attorney fees does not arise until a land use decision
has been appealed at least twice: before the superior court and before
the Court of Appeals and/or the Supreme Court. RCW 4.84.370 (1).
Thus, parties challenging a land use decision get one opportunity to
do so free of the risk of having to pay other parties' aitorney fees and
costs if thev are unsuccessful before the superior court.

Habitat Watch v. Skagit County, 155 Wn.2d 397, 413, 120 P.3d 56
(2005} (emphasis added), citing Baker v. Trimountain Res., Inc., 94
Wn.App 849, 854, 973 P.2d 1078 (1999).

In Habitat Watch, this Court twice expressly stated that a party is only

potentially liable for attorney fees if it appeals to the Court of Appeals (or

beyond):

First, an opponent who does not prevail before the local jurisdiction
"might be subject to attorney fees if it appeals the decision to the
Court of Appeals and is unsuccessful at each level." Id. at 415
(emphasis added).

Conversely, where an opponent does prevail before the local
government, it "would be eligible for attorney fees from the
landowner if the landowner continually appealed the land use
decision to the Court of Appeals or higher and was unsuccessful at
each level of judicial review." Id. at 416 (emphasis added).

Division II has recognized this limitation on awarding attorney fees

under this statute:

Here, the Legislature has determined that to discourage meritless
appeals, a party appealing a land use decision beyond the superior
court risks paying an opponent's fees. ... [RCW 4.84.370] only
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imposes fees on an appellant who is unsuccessful for the third time.

Gig Harbor Marina, 94 Wn. App. at 800-01 (emphases added).

Consistent with Habitat Watch and Gig Harbor Marina, no decision
by this Court or the Court of Appeals (except for the Decision) has ever
required a party who was not an appellant or petitioner in the court issuing
the decision to pay fees under RCW 4,84.370.% Requiring. Knight, who
did not appeal to the Court of Appeals, to pay attorney fees to the parties
who did appeal, completely undermines the legislative intent to discourage
unnecessary appeals, and directly conflicts with this Court's statement in
Habitat Waich that only parties who appeal to the Court of Appeals or
beyond are liable for fees under RCW 4.84.370.

b. Khnight was the prevailing party in superior court.

The Decision erroneously concluded that the City and TT
“substantially prevailed” in superior court simply because the Court
“ultimately upheld the City's decisions to grant the preliminary
subdivision approvals." Decision at 14, This overlooks the very
important differences between the City’s land use decision and the
superior court’s decision, as evidenced by the fact that the City and TT

were compelled to appeal®! Given those substantial differences, it cannot

% A Westlaw search on July 16, 2010, located 116 published and unpublished decisions,
including the Decision, which cite RCW 4.84.370. In every case where fees were
awarded--except for the Decision--the party liable for paying its opponent’s fees was an
appeliant, cross-appellant or petitioner in the court that imposed the fees, never solely a
respendent,

*! The City Council ruled that Knight lacked standing while the superior court found she
had standing. The City Council upheld the Examinet's “and/or" wording while the
superior court reversed and remanded 1o correct that wording. The superior court
imposed additional notice requirements on the City as a condition of final plat approvals
and entered conclusions regarding the showing of water availability required for final plat
approval, to which the City and TT stremuously objected. The fact that the superior court
completely reversed the City on standing -- the enly portion of the City decision that the
Decision reviewed -- is sufficient on its own to preclude any conclusion that the City and
TT prevailed in superior court.
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be said that the City and TT, which supported the City’s decisions,
substantially prevailed in superior court,

Courts applying RCW 4.84.370 have consistently recognized that it is
the issue on appeal that determines who is the prevailing party, When the
issue on appeal is a condition of approval, the "prevailing party" is not
determined by whether the approval itself is upheld, but by the outcome of
the disputed condition of approval. See Pavlina v. City of Vancouver, 122
Wn.App. 520, 94 P.3d 366 (2004) (awarding fees to a city for successful
defense of developer's appeal of impact fee condition imposed on its
preliminary plat approval), see also Benchmark v. City of Battle Ground,
94 Wn.App. 537, 972 P.2d 944 (1999), 103 Wn.App. 721, 14 P.3d 172
(2000), aff'd on other grounds, 146 Wn.2d 685, 49 P.3d 860
(2002)(developer who prevailed in superior court and the Court of
Appeals in a challenge to a preliminary plat condition was not the
prevailing party at the city level based on the fact that the city approved
the preliminary plat)

The only issue considered at all three levels of appeal in this case was
the issue of Knight's standing, Under RCW 4.84.370 and the decisions in
Paviina and Benchmark, the determination of whether the City and TT
prevailed at all three levels must be based, at a minimum, on whether they
prevailed on the standing issue at all three levels, which of course they did

not, having lost in superior court,”

*? Indeed, by appealing to the Court of Appeals, which expressly decided to "reverse the
trial court” (Decision at 1), the City succeeded in eliminating the notice conditions and
conclusions of law that the superior court entered in favor of Knight. The very fact that
the City and TT appealed and the Court of Appeals reversed the superior court
demonstrates that they did not prevail in superior court when that court's decision is
considered in its entirety and in the context of the decisions below and above the superior
court level.
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¢. Conflict Between Divisions

Decisions from the divisions of the Court of Appeﬁls are in conflict as
to whether RCW 4.84.370 allows an award of attorney fees to a party who
prevails on procedural grounds. Division II has refused to award attorney
fees in such circumstances. See Overhulse Neighborhood Ass’'n v.
Thurston County, 94 Wn.App. 593, 601, 972 P.2d 470 (1999); Witt v. Port
of Olympfa, 126 Wn.App. 752, 758-60, 109 P.3d 489 (2005). Division I
has held that RCW 4.84.370 does not require a party to prevail on the
merits. Prekeges v. King County, 98 Wn.App. 275, 285, 990 P.2d 405
(1999); West Coast, Inc. v. Snohomish County, 104 Wn.App. 735, 16 P.3d
30 (2000). In Nickum v. City of Bainbridge Island, 153 Wn. App. 366,
383, 223 P.3d 1172 (2009), Division 1l awarded attorney fees in an appeal
decided on jurisdictional grounds, but did not address the prior holdings in
Overhulse and Witt. Thus, the conflict in the Court of Appeals on this

issue has not been resolved.

F. CONCLUSION

For the reasons set forth above, Knight respectfully requests that this
Court review and reverse the Decision and reinstate the judgment of the
supetior court.

RESPECTFULLY SUBMITTED this day of July, 2010.

GORDONDERR LLP CARNEY BADLEY SPELLMAN P.S.
e Ly sM iy Ml e R
Keith E. Moxon, Michael B. King

WSBA No. 15361 WSBA No. 14405

Attorney for Respondent Attorney for Respondent

considered in its entirety and in the context of the decisions below and above the superior
court level,
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17 KNIGHT, No. 38581-3-1I
Respondent,
Y.
CITY OF YELM; WINDSHADOW, LLC;  UNPUBLISHED OPINION

ELAINE C. HARSAK; WINDSHADOW I
TOWNHOMES, LLC; RICHARD E.
‘SLAUGHTER; REGENT MAHAN, LLC;
JACK LONG; PETRA ENGINEERING, LLC;
SAMANTHA MEADOWS, LLC; TTPH 3-8,
LLC;

Appellants.

PENOYAR, A.C.J . — TTPH 3-8 (Tahoma Terra) and the City of Yelm appeal, arguing that
the trial court erréd by denying their motion to dismiss JZ Knight's Land Use Petition Act
(LUPA)' petitiox; and their subsequent motion for summary judgment. They argue that »Knight |
failed to (1) establish étanding under both the Yelm Municipal Code (YMC) and LUPA and (2)
assign error to the Yelm City Council’s determination that she lacked standing under the YMC to
appeal the hearing examiner’s decisions granting preliminary- subdivision approvals. They also
argue that the ﬁial court erred by remanding the examiner’s “condition,” by entering findings of
fact and conclusions of law, and by imposing additional notice requirements on the City. Both
parties argue that they are entitled to atforney fees and costs. We affirm the challenged
preliminary subdivision approvals, reverse the trial court, dismiss Knight's LUPA petition for

lack of standing, and award attorney fees and costs to the City and Tahoma Terra.

! Chapter 36.70C RCW.
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FACTS
L ' HEARING EXAMINER.

In 2007, five separate applicants applied for preliminary subdivision approvals with the
City.? One of the applicants, Tahoma Terra, sought to subdivide épproximately 32.2 acres into
198 single-family residential lots. .‘

On July 23, 2007, the hearing examiner held public hearings on the five subdivision
applications. Knight, who owns property near the proposed subdivisions,” opposed all of the
subdivision applications. She argued that the applicants and the City failed to establish that: (1)
appropriate provisions had been made for potable water supplies to serve the subdivisions; (2)
the subdivisions complied with the water availability requirements' of the Comprehensive Plan
and the Water System Plan; and (3) the proposed wate:r‘ supply was adequate and available to
“serve the subdivisions concurrently with development.’ '

On October 9, after considering the parties’ post-hearing submissioné, the examiner
conditionally granted preliminary subti-i;ision approvals in five decisions. In his. decisions, the

examiner determined:

* Three of the applicants, including Tahoma Terra, sought preliminary plat approval under
chapter 16.12 YMC. The other two sought binding site plan approval under chapter 16.32 YMC.
The five proposed subdivisions would add a total of 568 new residential wnits to the City’s
existing 2,135 residential units. The water availability requirements under both processes are
identical. YMC 16.12.170, YMC 16.32.065. Tahoma Terra is the only applicant who now
appeals.

> Knight’s property is located approximately 1,300 feet from the closest of the proposed
subdivisions. She owns a surface water right from Thompson Creck, which traverses her
property. Knight also operates a domestic water system that is authorized to use groundwater for
. potable water requirements under a water right certificate. The aquifer from which Knight draws
water is also the supply source for the City’s wells. Additionally, Thompson Creek is in
hydraulic continuity with the City’s wells,

' 2
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At preliminery binding site plan [or preliminary plat] approval, an applicant must
show a reasonable expectancy that the water purveyor (in this case the City) will
have adequate water to serve the development upon final [plat] approval.

The applicant’s parcel is located in an area approved for municipal water service,
and the documents submitted by the City provide a “reasonable expectation” that
domestic water and fire flow will be available to serve the site upon submittal of
applications for building permits or for final building site plan approval. Much of
the written evidence in the record addresses the present amount of available water
and whether the Department of Ecology [DOE] and Department of Health will
grant the City additional water rights in the future. Such amounts to speculation
until the City has made a specific application and agencies have made a specific
decision. The Examiner finds most persuasive the letter from Skillings Connelly
dated August 9, 2007, entitled “City of Yelm Projected Water Demand,” which
shows that upon transfer of the golf course and McMonigle water rights and by
securing a new water right in 2012, the total cumulative water rights available to
the City will far exceed the cumulative water demend.

Courts and the legislature have not required applicants to show water availability
at the time of preliminary plat/binding site plan approval, but only that the City or
other purveyor has a reasonable plan to provide such service. In the present case,
the City has shown that it is actively pursuing the acquisition of additional water
rights and that it has a reasonable expectancy of acquiring such rights.

Clerk’s Papers (CP) at 1268, 1270, 1275; Administrative Record (AR) (Oct. 7, 2007) Office of
the Hearing Examiner City of Yelm Rt.;,port and Decisi.on, Case Nos. BSP-07-0094-YL, BSP-07-
0097 and PRD-07-0098-YL, SUB 05-0755-YL and PDR-05-0756-YL, SUB 07-0128-YL and
PRD-07-0129-YL. |
Knight subsequently moved for reconsideration of the examiner’s decisions, requésting
that he add a requirement that provisions for water be: made prior to final sub‘di.vision approval.
The examiner denied Knight’s motion on December 7, 2007. |
The examiner, however, added three findings andl a new condition to his previous

decisions.- He found the foliowing:

1. The City has provided competent evidence regarding the availability of
water, the City’s water plan, and the planning process. Evidence in the
record establishes the water rights from the Dragt farm have been

3
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conveyed to the City and approved by [DOE]. Evidence also shows the
conveyance of water rights from the Nisqually Golf and Country Club to
the City. Evidence also shows that the City has secured a lease of the
McMonigle farm water rights. . Evidence also shows that the City has a
plan in place to submit an application for transfer of these additional water
rights. Furthermore, the City has shown that it is actively pursuing the
acquisition of additional water rights and that it has a reasonable
expectancy of acquiring such rights. If DOE does not approve future
applications, the City may need to explore other options to provide potable
water and fire flow to the City as a whole.

2. While State law and the [YMC] require potable water supplies at final plat
approval and building permit approval, the Examiner has added a
condition of approval requiring such. However, the balance of the
conditions of approval requested by [Knight’s counsel] in his response are
beyond the Examiner’s authority and interfere with the City’s ability to
manage [its] public water system. Furthermore, the proposed conditions
require actions by the City beyond the control of the applicant and are
therefore not proper as the applicant cannot require the City to take such
actions. - These conditions would prohibit the applicant from getting final
approval of its project even if it had satisfied all requirements for final plat
approval,

CP at 1283 (emphasis added); AR (Dec. 7, 2007) Office of the Hearing Examiner City of Yelm
Decision on Reconsideration, Case Nos. BSP-07-0094;YL, BSP-07-0097 and PRD-07-0098-YL,
| SUB 05-0755-YL and PRD-05—0756-YL,.SUB-VO7-0128—YL and PRD-O7—0129:YL.
| The examiner then added the following condition to each of the preliminary subdivision
approvals:
The applicant must provide a potable watér supply adequate to serve the
development at final plat approval and/or prior to the issuance of.any building
permit except as model homes as set forth in Section 16.04.150 YMC.
CP at 1284 (emphasis added}.; AR (Dec. 7, 2007) Office of the Hearing Examiner City of Yelm
Decision on Reconsideration, Case Nos. BSP-07-0094-YL, BSP-07-0097 and PRD-07-0098-YL,

SUB 05-0755-YL and PRD-05-0756-YL, SUB 07-0128-YL and PRD-07-0129-YL.
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1L Crry COUNCIL

Knight subsequently appealed the examiner’s preliminary subdivision approvals to the
City Council, which denied her consolidated appeals based on lack of standing:

J7. Knight has not shown that she will actually suffer any specific and concrete

injury in fact, within the zone of interests protected by the legal grounds for her

appeals, relating to the sole issue raised by her appeals, whether the appropriate

provision for potable water has been made for the proposed developments.

Thercfore, Knight is not an.aggrieved person with standing to appeal the

Examiner’s decision to the City Council. Notwithstanding the City Council’s

conclusion that Knight lacks standing to appeal, the City Council contingently

decides Knight’s appeals so that remand and rehearing will not be necessary if, in -

the future, there is a final judicial determination that Knight had standing to bnng

these appeals.

CP at 26 (emphasis added). On F.ebruary 12, 2008, the City Council passed Resolution No. 481,
affirming the examiner’s individual ﬁndi_ﬁgs and conclusions.
III.  SUPERIOR COURT

Knight next filed a LUPA petition in Thurston County Superior Court, again challenging
the City’s preliminary subdivision approvals. In her petition, however, Knight did not
specifically assign error to the City Council’s decision that she lacked standing to appeal the
examiner’s decisions or tﬁat she was not an “aggrieved person” under the yMmce.!

In April 2008, Tahoma Terra and the City joined two other respondents in their motion to
dismiss Knight's petition on the grounds that she had failed to appeal the City Council’s
dispositive decision that she lacked standing and that she also lacked standing under the YMC
and LUPA. The trial court denied their motion without prejudice. The respondents then moved

for summary judgment, again argumg that nght lacked standing to (1) appeal the examiner’s

decision to the City Council under the YMC, and (2) seek judicial review of the City’s decisions

* Knight argues, however, that she challenged the entire City Council decision and that her
petition contained “detailed allegations” demonstrating that she had standing. Resp’t’s Br. at 13.
_ 5 :
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under LUPA. The trial court again denied their motion. The parties then submitted briefing on
the merits. |
Knight made two assertions: (1) that a finding that apprbliriate provisions have been
made for potable water at thc. preliminary plat approval stage requires the City to condition
'prel.iminary approval on a determination of water availability ﬁt the final plat approval stage
rather than the building permit stage and (2) that 2 defermination of water availability at the final
plat approval stage must be based on available and DOE-approved water rights currently held by
the water purveyor (in this case, the City) sufficient to serve all demand, including all approved
but not yet constructed developments' and pending development applications. Tahoma Terra and
the City did not dispute Knight’s first argument, and they asserted that the examiner’s decision
reflected this legal interpretation.’ As for Knight’s second assertiofx, Tahoma Terra argued that it
had no basis in the law and that the record demonstrated that it had already made appropriate and
adequate provisions of potable water for its proposed subdivision. |
On October 1, 2008, the trial court held a hearing on Knight's petition. Six days later, it
issued a letter opinion in Knight’s favor, granting her petition. .It subsequently adopted her
proposed judgment, findings of fact, and conclusions of law, to which the City and other
respondents objected. Conclusion of law 5 provided: |

RCW 58.17.110 and YMC 16.12.170 make clear that {the City] must make
findings of “appropriate provisions” for potable water supplies by the time of final

g Knight argues that the appellants agreed to amend the condition at the trial court. The record
confirms this. See Report of Proceedings (RP) (Oct. 1, 2008) at 58 (“We would be perfectly
happy with striking the “and/or” or simply striking the “/or,” . . . . I believe all of us agreed to
that.””); CP at 1641 (Knights proposed conclusion of law 4 stating that the parties “have agreed
that it is appropriate to amend the [condition’s] language” by removing the word “/or.”),
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plat approval, Based upon the present record and this Court’s interpretation of the
law, such findings would require a showing of approved and available water
rights sufficient to serve all currently approved and to-be approved subdivisions.
A finding of “reasonable expectation” of potable water based upon [the City’s]
historical provision of potable water would be insufficient to safisfy this
requirement, '
CP at 1641.°
In its order, the trial couﬁ “reversed™ the matter and remanded the examiner’s condition
of preliminary plat approval with instructions to strike the word “or” and insert the word “also”
as follows:
The applicant must provide a potable water supply adequate to serve the
development at final plat approval and . . . also prior to the issuance of any
building permit . . . .
CP at 1644 (emphasis in original).
The trial court also imposed new notice requirements on the City. It ordered the City to
provide Knight with notice of the following: any application for final subdivision approval of

any of the five subdivisions; any proposed findings by the City pertaining to “appropriate

provisions . . , for potable water supplies” for each of the five subdivisions prior to any final

® We discuss the requirements of RCW 58.17.110 and YMC 16.12.170 in more depth below.

7 Both appellants characterize the trial court’s ruling as a reversal on “the undisputed issue of
whether a determination of water availability {has] to be made both at the final plat approval and
building permit stages™ because it remanded for modification when “the meaning remained the
same.” Appellant’s (Tahoma Terra) Br. at 20.
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subdivision approval; and any city council hearing to consider final subdivision approval for any
of the five subdivisions.® CP at 1645, Tahome Terra and the City now appeal.
ANALYSIS |

L STANDARD OF REVIEW

LUPA governs judicial review of land use décisions. Benchmark Land Co. v. City of
Battle Ground, 146 Wn.2d 685, 693, 49 P.3d 860 (2002). “By petitioning under LUPA, a party
seeks jucﬁcial review by asking the superior court to exercise appellate jurisdiction.” Benchmark
Land Co., 146 Wn.2d at 693 (quoting Sunderiand Family Treatment Servs. v. City of Pasco, 107
Wn. App. 109, 117, 26 P.3d 955 (2001)). | |

VL.UPA authorizes the superior court to reverse a land use decision if the party seeking |

relief shows that:

(a) The body or officer that made the land use decision engaged in unlawful
procedure or failed to follow a prescribed process, unless the ervor was harmless;

(b) The land use decision is an erroneous interpretation of the law, after allowing
for such defersnce as is due the construction of a law by a local jurisdiction with
expertise;

(¢} The land use decision is not supported by evidence that is substantial when
viewed in light of the whole record before the court;

(d) The land use decisicn is a clearly erroneous application of the law to the facts;

(e) The land use decision is outside the authority or jurisdiction of the body or
officer making the decision; or '

8 On appeal, the City emphasizes that its “primary concern and reason for appealing” is the trial
court’s imposition of special notice requirements for any future applications for future
subdivision approvals and its entry of findings and conclusions. Appellant’s (City) Br. at 2. It
~ contends that, in its findings and conclusions, the trial court “purported to decide what water
rights are held by the City and issued an advisory opinion that the City must make certain
showings of water rights at final subdivision approval.” Appellant’s (City) Br. at 2. The City
argues that these findings and conclusions are nullities on appeal, outside the trial court’s
jurisdiction, and contrary to the statute’s plain meaning. ‘
8
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(f) The land use decision violates the constitutional rights of the party seeking
relief.

RCW 36.70C.130(1)(a)-(D).
| Judicial review of any claimed error under subsection (b) is de novo but we must accord
deference to the City’s éxpertise. Pinecrest Homeowners 4ss'n v. Glen A. Cloninger & Assocs.,
151 Wn.2d 279, 290, 87 P.3d 1176 (2004); RCW 36.70C.130(1)(b). Under subsection (c), we
must uphold the City’s decision if there is evidénce in the record that would persuade a fair-.
minded person of the truth of the statement asserted, and we must consider all evidence and
reasonable infergnccs therefrom in the Iight most favorable to the party who brevailed in the
highest f(;rum that exercised fact-finding authority. Cingufar Wireless, LLC, v. T hurston County,
131 Wn. App. 756, 768, 129 P.3d 300 (2006); former RCW 36.70C:130(1)(c). Under subsection
(d),.we must determine whether we are left “with a definite and firm conviction that a mistake
has been committed.” Cingular Wireless, LLC, 131 Wn. App. at 768; RCW 36.70C,130{1){d).
In reviewing an administrative decision, we sit in the same posifcion as the superior court,
Wenaichee Sportsmen Ass'n v. Chelan County, 141 Wn.2d 169, 176, 4 P.3d 123 (2000).
Fuﬁhemore,when reviewing an order of summary judgment, we engage in the same inquiry és
the trial court. Morin v. Harrell, 161 Wn.2d 226, 230, 164 P.3d 495 (2007). Summary judgment
is appropriate where there is no genuine issue of material fact and the moving party is entitled to
a judgment as a matter of law. CR 56(c). We must view all faﬁts and reasonable inferences
therefrom in the light most favorable to the nonmoving party. Biggers v. City of Bainbridge
.' Island, 162 Wn.2d 683, 693, 169 P.3d 14 (2007). Finally, we review questions of law de nove,

HIS Dev., Inc. v. Pierce County, 148 Wn.2d 451, 468, 61 P.3d 1141 (2003).
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1L, STANDING

The appellants argue that Knight lacked standing to appeal ﬁlc examiner’s decision to the
City Council under the YMC and that she similarly lacks standing under LUPA.’ Xnight
responds that the City’s decisions will injure her senior water rights and that any “further
groundwater withdrawal by the City will adversely impact the flow of groundwater that supports
[her] wells and the flow of Thompson Creek where she has surface.water rights,” Resp’t’s Br. at
9. Knight claims that, even before approving the subdivision at issue in this case, the City’s
water use had already exceeded the total use amount determined by DOE. If the City “uses or
commits water use to developers and future homeowners before {DOE]-approves a water right
for the City,” she contends, her existing water rights ére_“jeopard'ized.” Resp’t’s Br. at 26-27.
The appellants’ argument that Knight lacks standing to challenge the City’s decisions is
persuasive,

Under YMC 2.26.150, any “aggrieved person” or agency of record may appeal a hearing
examiner’s final decision to the City Council. Similariy, under RCW 36.70C.060(1), standing to
bring a LUPA petition is limited to (1) the applicant and the property owner to which the land
use decision is directed or (2) another person aggrieved or adversely affected by the land use
decision, or who would be aggrieved or adversely affected by a reversal or modification of the

land use decision. A person is “aggrieved or adverécly affected” within the meaning of this

¥ The appellants devote a portion of their briefs to the argument that the trial court should have
dismissed Knight’s LUPA petition for failure to assign error to the City Council’s “dispositive
conclusion” that she lacked standing to appeal under RCW 36.70C.070. Appellant’s Br:
(Tahoma Terra) at 21. Additionally, Tahoma Terra argues that by failing to present evidence
that she was “aggrieved” to the examiner, Knight foreclosed the opportunity to appeal his
decisions under chapter 2.26 YMC. Appellant’s (Tahoma Terra) Br. at 24. The appellants’
argument that LUPA’s procedural requirements act to bar her petition are unpersuasive;
therefore, the foregoing analysis will examine the merits of the standing issue.
10 '
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section only when (1) the land use decision has prejudiced or is likely to prejudice that person,
(2) that person’s asserted interests are among those the lécal jurisdigtion was required to consider
when it made the land use decision; (3) a judgment in that person’s favor would substantially
eliminate or redress the prejudice to that person cansed or likely to be caused by the land use
decision; and (4) the petitioner has exhausted his or her administrati:ve remedies to the extent the
law required. RCW 36.70C.060(2). The City construes both the YMC ;and LUPA as requiring
the same thing. -

To satisfy LUPA’s “aggrieved or adversely affected” standing requirement, objectors
must allege facts showing that they would suffer an “injury-imfactl” as a result of the land use
decision; in other words, objectors must show that they “personally will be ‘specifically and
perceptibly harmed’ by the proposed action.” Thorntorla Creek Legal Def. Fundv. City of Seattle,
113 Wn. App. 34, 47-48, 52 P.3d 522 (2002) (quoting Trepanier v. City of Everett, 64 Wn. App.
380, 382, 824 P.2d 524 (1992)). | | |

Further, when a person alleges a threatened injury, as opposed to an existing injury, he or
she must show an immediate, coricreté,énd specific inj:ury to herself. Trepanier, 64 Wn. App. at
383. If the injury is merely conjectural or hypothetical, there can be no standing. Trepanier, 64
Wn. App. at 383. Plead.ings. and preof are insufﬁcient if thfl:y merely reveal imagined
circumstances in which the plaintiff could be affected. Snohomish County Prop. Rights Alliance
v. Snohomish County, 76 Wn. App. 44, 53, 882 P.2d 807 (1994).

As Tahoma Terra corréctly notes, in order to establish standing under LUPA, Knight
must demonstrate that: (1) the prélirhihary subdivision approvals have or are likely to prejudice
her; (2) the interest she asserts is among those.fhat the City was.required to consider when it

granted the preliminary subdivision approvals; (3) a judgment in her favor would substantially

11



38581-3-II

eliminate or redress the alleged prejudice; and (4) she has exhausted her administrative remedies
to the extent the law required. See RCW 36.70C.060(2)(a)~(d). Knight argues that the land use
decisions at issue in this case are likely to prejudice her. She has not, however, demonstrated
that she will be “specifically and perceptibly harmed” by the preliminary subdivision approvals
therpsclves. Thornton Creek Leéal Def. Fund, 113 Wn. App. at 48. -Moreover, she fails to show
thaf a judgment in her favor would substantially eliminate or redress the alleged prejudice.
Therefore, Knight lacks standing to challenge the preliminary subdivision approvals at this time.
At this time, Tahoma Terra has.not obtained final plat approval and has not submitted
building permit applications. RCW 58.17.150(1) requires that Tahoma Terra provide adequate
potéble water to serve the subdivision for those applications. Recognizing this, the examiner
conditioned preliminary approval on Tahoma Terra’s ability to do so. Although his condition
coﬁtained the now disputed “and/or” language, the record demonsirates that all parties
understood and agreed that this condition required this showing at both final plat approval and
building permit approval,’® No one disputes this on appeal. Therefore, if Tahoma Terra cannot
demonstrate its ability to proyride an adequate sui:uply of potable- water at that time, the City
cannot and will not grant final plat approval or issue building permits. If this oceurs, then Knight

will suffer no injury. If, on the other hand, there is adequate water supply at that time, then

1 Fyrthermore, the examiner’s finding reflected this: “While State law and the [YMC] require
potable water supplies at final plat approval and building permit approval, the Examiner has
added a condition of approval requiring such.” CP at 1283 (emphasis added).

12
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Kniéht will suffer no injury. As Tahoma Terra notes, the preliminary subdivision approvals
therefore do not necessarily lead to the impacts Knight alleges.”

The City correctly argues that if we were to find that Knight had standing, we would first
be required to presuppose a series of future events that.may not ultimétely occur. Fﬁrthennore, it
would require us to agree with Knight’s contention that, absent the trial court’s judgment, she
will not receive notice of any final plat or building permit apprdvais and will thus be unable to
obtain judicial review of these decisions, Knight’s alleged injur_ies are simply too remote to
coﬁfer standing; the trial court shOu]d have granted the appellants’ motions on this basis.
Therefore, we affirm the challenged preliminary subdivision approvals, reverse the trial court,
and dismiss Knight’s LUPA petition for lack of standing.

III.  ATTORNEY FEES

Finally, the City and Tahoma Terra argue that lif they prevail on appeal, they are entitled
to attorney fees and costs undéf RCW 4.84.370(1). Knight responds that their request “torders
on the frivolous.” Resp’t’s Br. at 55. She contends that the trial co;m did not uphold the City’s
decisions; rather, it “expressly” reversed and remanded those decisions. Resp’t’s Br. at 56.

RCW 4.84.370(1) provides that we shall awara reasonable attorney fees and costs to the
prevailing party or substantially prevailing party on aiapcal of a decision by a county, city, or |
town to issue, condition, or deny a development permit involving a site-specific rezone, zoning,

plat, conditional use, variance, shoreline permit, building permit, site plan, or similar land use

" Tahoma Terra also contends that even “[u]sing Knight’s caleulations,” the City has “more total
water rights” than necessary to serve its subdivision. Appellant’s (Tahoma Terra) Br. at 29-30.
Moreover, it notes, under RCW 90.03.380(1), DOE will not approve transfers or charges in
water rights unless it finds that the transfers or changes will not detrimentally impact existing

_'water rights.

13
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approval or decision. We shall award and determine the amount of reasonable attorney fees and

costs if:
(a) The prevailing party on appeal was the prevailing or substantially prevailing
party before the county, city, or town, or in a decision involving a substantial
development permit under chapter 90.58 RCW, the prevailing party on appeal
was the prevailing party or the substantially prevailing party before the
shoreline[s] hearings board,; and

(b) The prevaﬂmg party on appeal was the prevailing party or substantially
' prevalhng party in all prior judicial proceedings.

(2) In addition to the prevailing party under subsection (1) of this section, the

county, city, or town whose decision is on appeal is considered a prevailing party
if its decision is upheld at superior court and on appeal.

RCW 4.84.370 (emphasis added).

Although the trial -court remanded for modification of the examiner’s coﬁdition, it
ultimately upheld the City’s decisions to grant the preliminary subdivision approvals. Therefore,
the appellants’ arguh:ent that they substantially pre\'rai-led beloﬁ is persuasive. Because we
affirm the Cityl’s decisions, we also grant thé appellants’ requests for reasonable attorney fees
and costs. |

A majority of the panel having determined that this opinion will not be printed in the
Washingtoﬁ Appellate Reports, but will be filed for public record puréuant to RCW 2.06.040, it is

5o ordered.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 1I
JZ KNIGHT,

Respondent,

No. 38581-3-11
V.

ORDER DENYING MOTION FO
CITY OF YELM; WINDSHADOW RECONSIDERATION

R
Gl w
- o
LLC; ELAINE C. HORSAK; o
WINDSHADOW 1T TOWNHOMES, ~ 1Yo
LLC; RICHARD E. SLAUGHTER; %L
REGENT MAHAN, LLC; JACK ~ ' 2
LONG; PETRA ENGINEERING, <
LLC, SAMATHA MEADOWS, LLC; £
TTPH 3-8, LLC, .

he 1M Z1RIPOL

Appellants.

RESPONDENT, JZ KNIGHT, moves for reconsideration of the Court’s April 13,2010
opinion. Upon consideration, the Court denies the motion, Accordingly, it is

SO ORDERED.

DATED this jj__?jﬁ/ay of {q/g ol e, 2010,

FOR THE COURT:
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Chapter 58.17 RCW
Plats — subdivisions — dedications

58.17.010
Purpose.

The legislature finds that the process by which land is divided is a matter of state concern and should be
administered in a uniform manner by cities, towns, and counties throughout the state. The purpose of this chapter is
to regulate the subdivision of land and to promote the public health, safety and general welfare in accordance with
standards established by the state to prevent the overcrowding of land; to lessen congestion in the streets and
highways; to promote effective use of land; to promote safe and convenient trave! by the public on streets and
highways; to provide for adequate light and air; to facilitate adequate provision for water, sewerage, parks and
recreation areas, sites for schools and schoolgrounds and other public requirements; to provide for proper ingress
and egress; to provide for the expeditious review and approval of proposed subdivisions which conferm to zoning
standards and local plans and policies; to adequately provide for the housing and commercial needs of the citizens of
the state; and to require uniferm monumenting of land subdivisions and conveyancing by accurate legal description.

[1081c 293§ 1; 1969 ex.s. ¢ 271 § 1)

58.17.090
Notice of public hearing.

(1} Upon receipt of an application for preliminary plat approval the administrative officer charged by ordinance
with responsibility for administration of regulations pertaining to platting and subdivisions shall provide public notice
and set a date for a public hearing. Except as provided in RCW 36.70B.110, at a minimum, notice of the hearing
shall he given in the following manner;

{(a) Notice shall be published not less than ten days prior to the hearing in a newspaper of general circulation
within the county and a newspaper of general circulation in the area where the real property which is proposed fo be
subdivided is located; and

(b) Special notice of the hearing shall be given to adjacent landowners by any other reasonable methed local
authorities deem necessary. Adjacent landowners are the owners of real property, as shown by the records of the
county assessor, located within three hundred feet of any portion of the boundary of the proposed subdivision. If the
owner of the real property which is proposed to be subdivided owns another parcel or parcels of real property which
lie adjacent to the real property proposed te be subdivided, notice under this subsection (1)(b) shall be given to
owners of real property located within three hundred feet of any portion of the boundaries of such adjacently located
parcels of real property owned by the owner of the real property proposed to be subdivided.

(2) All hearings shall be public. All hearing notices shall include a description of the location of the proposed
subdivision. The description may be In the form of either a vicinity location sketch or a written description other than a
legal description.

[1995 ¢ 347 § 426; 1981 c 203 § 5; 1974 ex.5.c 134 § 4, 1989 ex.s, ¢ 271 § 9]



58.17.110

Approval or disapproval of subdivision and dedication — Factors to be
considered — Conditions for approval — Finding — Release from
damages.

(1) The city, town, or county legislative body shall inquire into the public use and interest proposed to be
served by the establishment of the subdivision and dedication. It shall determine: (a) If appropriate provisions
are made for, but not limited to, the public health, safety, and general welfare, for open spaces, drainage ways,
streets or roads, alleys, other public ways, transit stops, potable water supplies, sanitary wastes, parks and
recreation, playgrounds, schools and schoolgrounds, and shall consider all other relevant facts, including sidewalks
and other planning features that assure safe walking conditichs for students who only walk to and from school; and
{b) whether the public interest will be served by the subdivision and dedication.

(2) A proposed subdivision and dedication shall not be approved unless the city, town, or county
legislative body makes written findings that: (a) Appropriate provisions are made for the public health,
safety, and general welfare and for such open spaces, drainage ways, streets or roads, alleys, other public ways,
transit stops, potable water supplies, sanitary wastes, parks and recreation, playgrounds, schools and
schoolgrounds and all other relevant facts, including sidewalks and other planning features that assure safe walking
conditions for students who only walk to and from school; and (b} the public use and interest will be served by the
platting of such subdivision and dedication. If it finds that the proposed subdivision and dedication make such
appropriate provisions and that the public use and interest will be served, then the legislative body shall approve the
proposed subdivision and dedication. Dedication of land to any public body, provision of puklic improvements to
serve the subdivision, and/or impact fees imposed under RCW 82.02.050 through 82.02.090 may be required as a
condition of subdivision approval. Dedications shall be clearly shown on the final plat. No dedication, provision of
public improvements, or impact fees imposed under RCW 82.02.050 through 82.02.080 shall be allowed that
constitutes an unconstitutional taking of private property. The legislative body shall not as a condition to the approval
of any subdivision require a release from damages to be procured from other property owners.

(3) If the preliminary plat includes a dedication of a public park with an area of |less than two acres and the donor
has designated that the park be named in honor of a deceased individual of good character, the city, town, or county
legislative body must adopt the designated name.

[1995¢ 32§ 3, 1990 1stex.s. ¢ 17 § 52; 1989 ¢ 330§ 3; 1974 ox.5. ¢ 134 § 5, 1969 ex.s. ¢ 271 § 11.]

58.17.130

Bond in lieu of actual construction of improvements prior to approval
of final plat — Bond or security to assure successful operation of
improvements.

Local regulations shall provide that in lieu of the completion of the actual construction of any required
improvements prior to the approval of a final plat, the city, town, or county legislative body may accept a
bond, in an amount and with surety and conditions satisfactory to it, or other secure method, providing for
and securing to the municipality the actual construction and installation of such improvements within a
period specified by the city, town, or county legislative body and expressed in the bonds. In addition, local
regulations may provide for methods of security, including the posting of a bend securing fo the municipality the
successful operation of improvements for an appropriate period of time up to iwo years after final approval. The
municipality is hereby granted the power to enforce bonds authorized under this section by all appropriate legal and
equitable remedies. Such local regulations may provide that the improvements such as structures, sewers, and water
systemns shall be designed and certified by or under the supervision of a registered civil engineer prior to the
acceptance of such improvements.



[1974 exs.c 134 § 7, 1969 ex.8. ¢ 271 § 13])

58.17.150

Recommendations of certain agencies to accompany plats submitted
for final approval.

Each preliminary plat submitted for final approval of the legislative body shall he accompanied by the
following agencies' recommendations for approval or disapproval:

(1) Local health department or other agency furnishing sewage disposal and supplying water as to the
adequacy of the proposed means of sewage disposal and water supply;

{2) Local planning agency or commission, charged with the responsibility of reviewing plats and subdivisions, as to
compliance with all terms of the preliminary approval of the proposed plat subdivision or dedication;

(3) City, town or county engineer.
Except as provided in RCW 58.17.140, an agency or person issuing a recommendation for subsequent approval

under subsections (1} and (3) of this section shall not modify the terms of its recommendations without the consent of
the applicant.

58.17.180
Review of decision.

Any decision approving or disapproving any plat shall be reviewable under chapter 36.70C RCW.

[1986 ¢ 347 § 717, 1983 ¢ 121 § 5; 1969 ex.s. c 271 § 18]

58.17.200
Injunctive action to restrain subdivision, sale, transfer of land where
final plat not filed.

Whenever any parcel of land is divided into five or more lots, tracts, or parcels of land and any person, firm or
corporation or any agent of any of them sells or transfers, or offers or advertises for sale or transfer, any such lot,
tract, or parcel without having a final plat of such subdivision filed for record, the prosecuting attomey shall
commence an action to restrain and enjoin further subdivisions or sales, or transfers, or offers of sale or transfer and
compel compliance with all provisions of this chapter. The costs of such action shall be taxed against the person,
firm, corporation or agent selling or transferring the property.

[1969 ex.s. ¢ 271 § 20.]
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YELM MUNICIPAL CODE
CHAPTER 16.12

SUBDIVISION APPLICATION AND REVIEW PROCEDURES
(Excerpts - emphases added in bold font)

16.12.080 Scheduling of public hearing.

Upon receipt of the complete application, and in accordance with statutory deadlines, an
application for binding site plan, large lot subdivision of five or more lots, or preliminary full
subdivision approval will be scheduled for public hearing before the decision-maker, as
identified below. (Ord, 436, 1992),

Hook

16.12.110 Decision-maker.

The final decision with regard to each preliminary full subdivision shall be made by the
hearing examiner. The final decision with regard to each final full subdivision shall be
made by the city council. The final decision with regard to each short subdivision shall be
made by the city planner. The final decision with regard to each large lot subdivision of five or
more lots shall be made by the hearing examiner, The final decision with regard to each large lot
subdivision of four or less lots shall be made by the city planner, All final decisions not made by
the city council are subject to appeal as set forth in Chapter 2.26 YMC. (Ord. 754 § 4, 2002;
Ord. 436, 1992).

%k
16.12,150 Notice of public hearing,

Not less than 10 days prior to the date of each public hearing, notice of any hearing shall
be given by the city by first class mail to all of the property owners of record within 300
feet of the proposed plat or of contiguous land in the same ownership, whichever is greater. Not
less than 10 days prior to the date of each hearing, notice of the of the hearing shall be given by
publication in the official newspaper of the city. All hearing notices shall include a
description of the location of the proposed subdivision including a vicinity location sketch or a

written description other than a legal description. (Ord. 436, 1992).
sk

16.12.160 Required inquiry.

The decision-maker shall inquire into the public use and interest proposed to be served by
the establishment of the subdivision and dedication. The decision-maker shall determine if
appropriate provisions are made for, but not limited to, the public health, safety and
general welfare for drainage ways, streets, alleys, other public ways, water supplies, sanitary
waste, parks, playgrounds, and sites for schools and school grounds. The decision-maker shall
consider conformance of the proposed subdivision with the requirements of this title and all
other relevant facts and determine whether the public interest will be served by the proposed
subdivision and any dedication. (Ord. 436, 1992).



16.12.170 Findings and conclusions,

A proposed subdivision and any dedication shall not be approved unless the decision-
malker makes written findings that:

A, Appropriate provisions are made for the public health, safety and general welfare
and for such open spaces, drainage ways, streets or roads, alleys, other public ways,
transit stops, potable water supplies, sanitary wastes, parks and recreation, playgrounds,
schools and school grounds, sidewalks and other features assuring safe walking
conditions for students who only walk to and from school;

s

B. Public facilities impacted by the proposed subdivision will be adequate and available
to serve the subdivision concurrently with the development or a plan to finance
needed public facilities in time to assure retention of an adequate level of service;

EX 3
Upon such findings the subdivision shall be approved. The decision-maker may require
dedication of land to a public body, provision of public improvements to serve the subdivision,
and/or impact fees as a condition of subdivision approval. Dedication shall be clearly shown on
the plat. The decision-maker shall not as a condition of approval of any subdivision require a

release from damages to be procured from other property owners, (Ord. 555 § 10, 1995; Ord.
436, 1992).

. fokok
16.12.190 Duration of preliminary approval.

Approval of any preliminary plat shall be effective and binding upon the city for three
years from the date of approval by the city, Prior to expiration of this three-year period a
final plat or plats meeting all requirements and conditions of the preliminary approval may be
submitted, Upon failure to submit a final plat prior to expiration of preliminary plat approval,

no subdivision will be approved without submission and review of a new preliminary plat.
(Ord. 436, 1992).
sk ok

16.12.220 Final application procedure.

An application for final large lot subdivision, short subdivision, or full subdivision approval
shall be submitted to the city on forms provided by the city and shall include the information set
forth below.

ok
B. The plat shall include the following statements, which may be combined where
appropriate: '

s e

10. Certification by the public works director that the subdivider has complied with one of the
following:

a. All improvements have been installed in accordance with the requirements of
this title and with the preliminary plat approval, and that original reproducible mylar



road, utility and drainage construction plans certified by the designing engineer as being “as
constructed” have been submitted for city records, and/or

b. An agreement and bond or other financial security have been executed in
accordance with Chapter 16.20 YMC sufficient to assure completion of required
improvements and construction plans. (Ord. 436, 1992).

ok ok
16.12.310 Council review, '

Upon receipt of all required administrative approvals, the community development
director shall forward any proposed final full plat to the city council for appropriate
action. Upon finding that the final plat has been completed in accordance with the provisions
of this title and that all required improvements have been completed or that arrangements
or contracts have been entered into to guarantee that such required improvements will be
completed, and that the interests of the city are fully protected, the city council shall approve
and the mayor shall sign the final plat and accept dedications as may be included thereon. The
mayor shall immediately return the final plat to the city clerk/treasurer for filing for record with
the county auditor, (Ord, 775 § 5, 2003; Ord. 754 § 4, 2002; Ord. 436, 1992).

16.12.330 Effect of approval.

A subdivision shall be governed by the terms of approval of the final plat, and the statutes,
ordinances and regulations in effect at the time of approval under RCW 58.17.150(1) and
(3) for a period of five years after final plat approval unless the legislative body finds that a
change in conditions creates a serious threat to the public health or safety in the subdivision.
Approved lots in a subdivision shall be a valid land use notwithstanding any change in zoning
for a period of five years from the effective date of the final decision approving the subdivision.
A final plat shall vest the lots within such plat with a right to hook up to sewer and water
for a period of five years after the date of recording of the final plat. Thereafter, hookup to
sewer and water shall be available on a first-come, first-served, basis as measured by the date of .
application for building permits, and subject to adequate capacity being available in the system.
This limitation shall be stated on the face of all final plats. (Ord. 555 § 11, 1995, Ord. 436,
1992).
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OFFICE OF THE HEARING EXAMINER
CITY OF YELM

REPORT AND DECISION

CASE NQ.: SUB-07-0187-YL (TAHOMA TERRA PHASE (I, DIVISIONS § AND 6)

APPLICANT: TTPH 3-8 LLG
4200 6" Avenue SE #301
Lacey, WA 98503

AGENT: KPFF Consuliing Engineers
4200 8" Avenue SE #3038
Lacey, WA 98503

SUMMARY OF REQUEST:

The applicant is requesting approveal to allow subdivision of approximately 32 acres into 198
single family residential lots.

SUMMARY OF DECISION:

Request granied, subject to conditions.

PUBLIC HEARING:
After reviewing Planning and Community Davelopment Staff Report and examining
available information on file with the application, the Examiner conducted a public
hearing on the request ag follows:

The hearing was cpened on July 23, 2007,

Parties wishing to testify were aworn in by the Examiner,

The following exhibits were submitted and made a part of the record as follows:

EXHIBIT "1" - Pianning and Community Development Staff Report and
Attachments
EXHIBIT “2” - Letter to Grant Beck from Jeff Schramm dated July 19, 2007
EXHIBIT #3" - Lotter to Grant Beck from Clinton Plerpoint and Mark Steepy’
dated July 20, 2007
EXHIBIT “4” - Letter to Tahoma Terra LLC, Attn: Doug Bloom from William
-1-
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16.

a. The project is within an area approved for
municipal water service pursuant to the adopted
water comprehensive plan for the city:

b. Improvements necessary to provide city standard
facllities and services are present Or are on an

approved and funded plan to assure availabtlity
In a time to_meet the needs of the proposed

development. {(emphasis added)

The applicant’s parcel [s located in an arsa approved for municipal water service,
and the documents submitted by the Clty provide a “reasonable expectation” that
domestic water and fire flow will be available to serve the site upon submittal of
applications for building permits or for final binding site plan approval. Much of the
written evidence In 1he record ad@resses the present amount of available water and
whether the Department of Ecology and Department of Health will grant the Cily
additional water rights in the future. Such amounts to speculation until the City has
mada s specific application and agencles have made a specific declsion. The
Examiner finds most parsuasive the lefter from $killings Connelly dated August 9,
2007, entitled “City of Yelm Projected Water Demand®, which shows that upon
transfer of the golf course and McMonigle water rights and by securing a hew waler
rightin 2012, the total cumulative water rights available to the City will far exceed the
cumulative water demand. Both Skillings Connelly and the City Development
Review Engineer see no need for additional water to serve anficipated development
including this project.

RCW 58.17.110(2), a section of the State Subdivision Act, provides in part as
follows:

A proposed subdivision and dedication shall not be approved
unless the city, town, or county legislative body makes written
findings that:

a. Appropriata provisions are made for... potable
water supplies...amn

b. The public use and intersst will be served by the
platting of such subdlvision and dedication.

The above section requires that prior to obtaining preliminary plat (or binding site
plan) approval an applicant must establish that the project makes appropriate
provision for potable water and fire flow. As previously found, GMA and the YNIC
consider that the Impacts of development oceur at the time of occupancy of a
development; or in the present case, upon final binding site plan approval or the
issuance of a building permit which would authorize construction of residential

-11=-
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inthe absence of more explicit statutory language, we interpret the
authority of planning boards under the existing subdlvision control
law as not parmitting disapproval of an otherwise proper plan on
the ground that its execution would tax existing water sources.
{emphasis supplied).

The Exarniner could find no authority supperting either denial of a preliminary plat or
requiring provision of demestic water and fire flow at the time of preliminary piat
approval. Therefore, based upon the above authority, conditioning a preliminary plat
to provide both domesfic water and fire flow prior to final plat approval satisfies the
provislons of RCW 5B 1 0 and the YMC that require an applicant to show that a
proposed preliminary plat makes appropriate provision for the public health, safety,
and general welfare for potable water supplies and fire flow,

18.  Mr, Moxon asseris that the City must provide 300 gallons of water per day for each
equivalent residential unit (ERU) as set forth in Section V{C)(2)(c) of the Clty
Comprehensive Joint Plan with Thurston County. Sald section provides in part:

“ar planning and concurrency purposes, the City requires 300
galions per day per connection and 750 galions per minute peak
fira flow capacity in residential areas and Unlform Fire Code
criteria for industrial and commercial areas, together with a
reserve capacity of 15%... (emphasis added).

Soction 13.04.120(C) YMC defines “ERU” as foliows:

{C} “Equivalent Residential Unit (ERU)" means the unit of
measurement determined by that quantity of flow
sesociated with a single residentiat heusehold defined as
follows:

{1) ERU measurement shall be an equivalent flow

of 900 cubic feet, or Jess, per menth, based on
water meter in-flow.(emphasis added)

Since one cublc foot equals 7.48 gailons, the total monthly flow equals 6,732 gallons
or 224.4 gallons or less per day in a 30 day manth. Such is substantially less than
the 300 gallons set forth in the comprehensive plan.

19. The 300 gallons per day set forth in the comprehensive plan is for infrastructure
planning purposes and utilized for sizing of pipes, pumps, etc. Furthermore, the
Comprehensive Plan also provides in Section V(C)(2){a):

...The city has an on-going program fo acquire water rights to

-15-
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Based upon the above documents, the following additional findings are hereby made as
follows:

1.

h . : na Elat dpproval and buifding permit approval, the Examier Fas added a_
condilion of approval requir g §§EE Howavar"ﬂi, a baance of the conditions of

" The Clty has provided competent evidence regarding the availability of water, the

City's water plan, and the planning process. Evidance in the record establishes

- that water rights from the Dragt farm have been conveyed to the City and

approved by the State Department of Ecclogy (DOE). Evidence also shows the
conveyance of water rights from the Nisqually Golf and Gouniry Club to the City.
Evidence also shows that the City has secured a lease of the McMonigle farm
water rights, Evidence algo shows that the City has a plan in place to submit an
application for transfer of these additional water sights. Furthermore, the City has
shown that it is actively pursuing the acguisition of additional water rights and
that it has a reasonable expectancy of acquiring such rights. If DOE does not
approve future applications, the City may need to explore other aptions to
provide potable water and fire flow to the City as a whole.

upicipal Cade require potable water sypplies at

approval requested by Mr. Moxon In his response are beyond the Examiner's
authority and intarfere with the Chty's abllity o manage his public waier system.

" Furthermore, thé proposed conditions require actions by the City bayond the

control of the'applicant and are therefore not proper as the applicant cannot
require the City to take such actions. These conditions would prohibit the
applicant from getting final approval of its project even if it had satisfied al
requirements for final plat approval.

The E)camlner has not considered additional Issues ralsed in Mr, Moxon's Reply
to Rasponses To Motidns s such were not raised either at the hearing or during
the reconsideration peried. However, the Binding Site Plan (BSP) process
parallels the subdivision process with preliminary and final site plan approval.
The site plan considersd at the public hearing is akin to a preliminary plat and
not a final plat, Furthermors, the Planned Residential Development (PRD)
process set forth In Chapter 17.60 YMC provides for a preliminary and final
review process similar to the platting process.

CONCLUSIONS:

1.

The Hearing Examiner has jurisdiction to consider and decide the lssues presented
by this request.

-
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OFFICE OF THE HEARING EXAMINER Oes o ol

CITY OF YELM
DEGISION ON RECONSIDERATION

CASE NO.: SUB-07-0187-YL (TAHOMA TERRA PHASE |I, DIVISIONS 5 AND 8)
APPLICANT: TIPH3-8LLC
. 4200 8™ Avenue SE #301

Lacey, WA 98503

AGENT: KPFF Consultlng Engineers
4200 6™ Avenue SE #309
Lacey, WA 928503

By Report and Decision dated October 9, 2007, the Examiner conditionally approved
the request for Binding Site Plan and Planned Residential Deveiopment approval for
Tahama Terra Phase li, Divisions § and 6. On October 19, 2007, J.Z. Knight, by and
through her attomey, Keith E; Moxon, timely flled a Request for Reconsideration. On
October 25, 2007, the Examiner drculated Mr. Moxon's reconsideration request to
parties of record and their legal representatives and the City of Yelm and received the
following regponses:

" A, Lefterfrof Kathleen Callison, Attorney at Law an behatf of the City of
Yelm, dated November 8, 2007,

..B.  Letter from Curtis R, Smelser, Attomey at Law on behalf of Tahoma Terra
~ Di\rialop 1, Phass 3 and 4, Divisions V and VI, dated November 8, 2007.

C.  Memorandiim from Alison Moss, Attorney at Law on behalf of Jack Long,
dated Nevember 8, 2007,

Pursuant foa requast by Mr. Moxon, objected to by the City and the applicants’
attnmeys, the Examiner granted Mr. Moxon the opportunity to respond to the
reconmde.-rahon regponses. The Examiner also granted all counsel the opportunity fo
respohd to Mr. Moxon. Mr. Maxon submitted his résponse on November 14, 2007, and
Alison Moss submitted two responses on November 18, 2007, one on behalf of Jack
Long afd the othar on behaif of Windshadow.,
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2. The fallowing condltion is added:
The applicant must provide a potable water supply adequsate to
serve the development at final plat approval and/or prier fo the
ssuance of any building permit except a8 model homes as set
forth in Sechon 16.04.150 YMC.

DECISION:

The Request for Reconsideration s hereby denied with the exception of the addition of
the condition of approval set forth in the conclusions above.

ORDERED this 7" day of December, 2007. M p

STEPHEN K. CAUSSEAUY; JR.

Hearing Examiner

TRANSMITTED this 7™ day of Dacember, 2007, o the following:

APPLICANT: = TTPH3-81LC .
. 4200 6% Avenue SE #301
Lacay, WA 98503

AI GENT: - KPFF Ccmsultmg Engineers
. 4200 8" Avenue SE #309
.. .Lacey, WA.9g503

QTH ERs:_

Keith Moxon fMatthew Schubart

2025 First Avenue, Ste, 500 P.0, Box 192

Seattla, WA 98115 MoKenna, WA 98558
Curf Smalser Doug Bonner

1420 5" Avenue Ste. 3010 © 8120 Freedom Lane #201
Seatfie, WA 98101 ' Lacey, WA 98518

Allson Moss ' """ Kathleen Callison

2183 Sunset Avenue SW 802 Iving Street SW

Seaftle, WA 88116 Tumwater, WA 98512
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LJ EXPEDITE

O Wo hearing set

¥  Hearing is set
Date: October 1, 2008

Time:9:00 a.m.
Judge/Calender: Chris Wickham

SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

)
JZ KNIGHT, )
) No. 08-2-00489-6
Petitioner, )
)
v. )
)} DECLARATION OF KEITH E.
CITY OF YELM; WINDSHADOW LLC; }  MOXON IN SUPPORT OF LUPA
ELAINE C. HORSAK; WINDSHADOW 11 } APPEAL '
TOWNHOMES, LLC; RICHARD E. )i
SLAUGHTER; REGENT MAHAN, LLC; JACK)
LONG; PETRA ENGINEERING, LLC; ) ’
SAMANTHA MEADOWS LLC; TTPH 3-8, )
1L, . ORIGINAL
) T e
Respondents. )
)
Keith B, Moxon declares under penalty of perjury of the Laws of the State of
Washington as follows:
1. I am an attorney in the law fitm of GordonDerr LLP. T have personal

knowledge regarding the facts set forth in this declaration.
2, Attached hereto as Exhibit A are true and correct copies of excerpts from the

City of Yelm’s Site Plon Review Approval dated February 14, 2008, Killion Crossing LLC (SPR-

DECLARATION OF KEITH E, MOXON
IN SUPPORT OF LUPA APPEAL ~ 1

FILED
. SUPERIOR GOURT
IHIURSTON COURTY, WASH,

08 SFP 26 PM Lt 10
RETTY J. GOULD, CLERK
BY

NERPUTY

GordonBert,

2025 First Avenue, Suite 500
Suattls, WA 8121-3140
{206) 382.9540
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0700320-YL - 3 commercial buildings, 22,208 square feet) and the City of Yelm’s Staff Report
dated June 23, 2008, Purvis Residential Development (SUB-07-0397-YL — first phase of 160-lot
subdivision). A _

3. Attached hereto as Exhibit B are true and correct excerpts from the City of
Yelm’s 2002 Comprehensive Water Plan (Table 4.2 and pages 4-11 through 4-17) which
confirm that the City of Yelm knew about the 501 afy limitation on its first three water
rights and knew that the 112 afy non-additive water right could not lawfully be included in
the City’s “base” water rights.

Dated this _aﬁfl&ay of September, 2008,

L IR v WMl

Keith E, Moxon ’

GordonDen.

2025 First Avanve, Sulta 500
Soatile, WA 981213140

DECLARATION OF KEITH E, MOXON (206) 382-9540
IN SUPPORT OF LUPA APPEAL -2
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STAFF REPORT

City of Yelm
Community Development Department
Case Number:  SPR-07-0320-YL ' M: s afle Xy Crumed |
Date: February 14, 2008 P'W“J o f
Applicant: Comerstone Architectural Group

Steve Barnes ‘ Schdii sims
1904 3™ Avenue

Suite 500

Seattle, WA 98125

“Owner.  Killing Crossing LLC
" Krista James-Blackburn
3728 Broadway
Suite 301
Everett, WA 98201

Agent: Barghausen Engineers
18215 72" Avenue South
Kent, WA 98032

Request: Construct three commercial buildings of approximétely
22,719 square feet.

Recommendation: Approval with conditions

Findings of Fact
Proposal and Site Characteristics .
The pi"oposal is for site plan review in order to construct three commercial buildings of
approximately 22,208 square feet on a 2,79 acre parcel of land. The proposal includes

approximately 2, 900 square feat of fast food service, and 19,308 square fost of general
retail.

The property is located on the northweast corner of Yeim Avenue West (SR 510) and
Killion Road. _
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improvement has not baen datermined at the time payment is due, the payment
shall be based on the projected cast of lhe wmprovement at the tlme paymetit is
due. :

3. Ingrese and egress access on ‘Yelm Avanue West (SR 510) shall be located
directly across from the proposed access to the commercial property across, SR
510 to the southwest. -

4. Any existing wells and on-site sewage disposal systems shail be abandonad
pursuant to applicable Washington State and Thurston County health
regulations. Evidence that all wells and sewage disposal systems have been
abandoned in an approved manner shall be provided prior to approval of civll
engineering plans.

_Concurrency

Chapter 15.40 YMC requires the reviewing authority fo determing that required urban
infrasfructure is available concurrent with development.

Concurrency with sewer infrastructure is achieved pursuant to Section 15.40.020 (B)(’I)
YMC when the project is within an arsa approved for sewer pursuant to the adopted
sewer comprehensive plan for the city and improvements necessary to provide city
standard facilities and services are present to meet the needs of the proposed

' devalopment

The sanitary sewer system has sufficlent capacity to serve the proposed use and there
are existing sewer iines locatad within Yelm Avenue Wast (SR 510), and Killion Road.
The applicant 1s reguired to construct all sewer related requirements to the standards of
the Yelm Development Guidelines. .

Concurrency with water infrastructure is achieved pursuant to Section 15.40.020 (B)(2)

YMGC when the project is within an area approved for municipal water service pursuant :

to the adopted water comprahensive plan for the city and improvemsnts necessary to
provide city standard faciiities and services are present.

The property Is within the water service area as identified in the Yelm Water Plan, The
water system Infrastruciure has sufficlent capacity to provide potable water to the

"proposed ‘use and the developer willbe required to connect to the system. The

developer will also be responsible for ensuring that the requirements of the adopted Fire
Codes are met through the provision of adequate fire flow, or construction methods that
reduce the required fire flow.

Although water rights are not required to find concurrency, which deals with utility
infrasiructure, the City h ' to work towards the acquisition of additional

water rights sufficient to serve the entire water service area and has a reasonable
expeciaiion that water rights will be in place at the time pofable water is required at the’

timeof bullding permit issuance.

February 2008 C Page 3 of 16

*
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Declislon

The request for sita plan review approval is héreby granted subject to the conditions
sontained in the conclusions above. '

Prepared this 14™ day of February, 2008

s T ot

Tami Merriman, Associate Planner

APPROVED this14" day of February, 2008

Grant Bec Dlre r & Commumly Development
Site Plan R Committee
Clty of Yelm

Appeal
Site Plan Approval is a Type [l Administrative [and use approval. An appeal of this
decision can be filed within 14 days from the date of this approval, pursuant to YMC,

Chaptar 15.49, Integrated Project Review Process. Any appeal must be in writing,
contaln speciﬁc factual objections, and include the appeal fee of $50,00.

February 2008 ) ‘ Pege 150§ 15
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City of Yelm

Community Development Department
105 ¥Yelm Avenue West
P.0. Box 479
Yeli, WA 98597

Hearing Dats;  June 23, 2008 _
Case Number: SUB-07-0397-YL Purvis Residential Developrment

Applicant. Tahoma Terra, LLC
4200 68" Ave, SE, #301 :
Lacey, WA 88503 . k&

Agent:  KPFF Consuliing Engineers
4200 8™ Ave, SE, Sulte 309
Lacey, WA 88503

Reglest: Approval of 24 single family residential lots as Phase ! of a
subdivision of approximately 50 acres into 160 single famiiy
dwalllng units.

Recommendation:  Approval of Phase | with conditions. . ‘

Exhibit 1. Site plan & Application materials (on disk)

Exhibit |l:  Notics of Application & Comment Letters '
Exhibit . Mifigated Determination of Non-Significance & Comment Letters
Exhibit IV:  Public Hearing Notice

Proposal

The applicant is proposing to subdivide approximately 50 acres into 180 Single-family
residential lots in a phased development: Phase | includes approximately 6.43 acres to
be subdivided into 24 single-family residential lots. The property is zoned R-4 Low
Density Residential, which allows up o 4 dwelling units per acre.

Property Characteristics
The property is located at 14604 Berry Valley Road SE and is identified by Assessor's
Tax Parcel numbers 21723140102, 21723140101, 21724230100. The site is currently
in use as a single family residence with 5 additional mobile homes. The existing home
and motbiles are proposed to rernaln until future phases of development, The siie Is

varying in topography, and the majority of the land has been pasture for varying farm
animals. An existing barm will be demolished.

The subject property is bound to the west and south by properties which are zonsd
Master Planned Development (MPD). Master planned developments allow for mixed
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standard facilities and services are present to meet the needs of ihe proposed
tevelopment. - :

The project is within the sewer service area. The developer will be required to connect
to the sewer fines instalied in Tahoma Terra Divisions 3 & 4 located to the south of the
_ subject property and extend service as needed to serve the proposed development.

. Irnprovements required to serve the project will be specifically identified during civil plan
review and will have to be instalied by the developar and approved by the Clty prior to
final subdivision approval, This satisfies the requirament for concurrency with sewer
infrastructure.

Concurrency with water infrastructure is achieved pursuant fo Section 16.40.020 (B)(2)
YMC when the project is within an area approved for municipal water service pursuant
to the adopted water comprehensive plan for the cily and improvements necessary o

provide city standard facilities and services are present. :

The project is within Yelm's water service area, The developer will be required fo
connect to the water fines installed in Tahoma Terra Divisions 3 & 4 located to the south
of the -subject property and extend service as nheeded to serve the proposed
development. Improvements required to serve the proposal, including providing fire
flows and potable water, will be specifically identified during civil plan review and will
have to be instalied by the developer and approved by the City bafore final subdivision
approval. This satisfies the requirement for concurrency with water infrastructure.

Although water rights are not reguired to find concurrency, which deals with utility ’
infrastructure, the Clty has and continyjes to work towards the acquisition of additional
w%%%%ﬂ%a and has a reasonable 'AA
expeca at water ngris wil be in place at the time potable water Is required at the ™

tine of building permi e, - -

o mp————— o .
Concurrency with transportation infrastructure s achieved pursuant to Section
15.40.020 (5)(c) YMC when the project: Lo

.,

v Makes on-site and frontage improvernents consistent with city standards and
roads necassary to serve the proposed project consistent with safety and public
interest; '

v . Makes such.off-site facilty improvemants, not listed. on. the. capital jaclities. plan,
as are necessary to meet city standards for the safe movement of traffic and
pedestrians attributable to the project;

v -Makes a contribution to the faciities relating to capacity improvements identified
in the adopted six-year trafic improvement program, in the form of &
transportation facility charge.

The sito is served by new roads constructed In the master planned community to the.
south, There are ho frontage strests, Tha traffic impact analysis showed no
measurable impact created from the 24,24 trips created, The model dld show Impacts

SUB-D7-0397-YL A . Page 4 of 12
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* 13.The 180 foot wetland buffer shall be left undisturbed and dedicated as open space.
interpretive signage for the wetland is required. This could include the stormwater
facilities roie in the wetland’s function. _

14, Future phases of this development shall provids for active recreational components,

15, Prior to ¢lvii plan approval, the applicant will provide the Community Development
Depariment an addressing map for approval.

16. Prior to final piat appncaﬂon. a subdivision name must be reserved with the Thurston
County Auditor's Office.

Conclusion:

Based on the Analysis and Conditions of Approval above, staif recommends that the
Hearing Examiner approve SUB-07-0397-Y1.,

SUB-07-0397-YL - Page 12 of 12
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RCW 19.27.097

Building permit application — Evidence of adequate water supply —
Applicability — Exemption.

(1} Each applicant for a building permit of a building necessitating potable water shall provide evidence of
an adequate water supply for the intended use of the building. Evidence may be in the form of a water right
permit from the department of ecology, a letter from an approved water purveyor stating the ability to provide
water, or another form sufficient to verify the existence of an adequate water supply. In addition to other
authorities, the county or city may impose conditions on building permits requiring connection 1o an existing public
water system where the existing system is willing and able to provide safe and reliable potable water to the applicant
with reasonable economy and efficiency. An application for a water right shall not be sufficient proof of an adequate
water supply.

{2) Within counties nol required or not choosing to plan pursuant to RCW 36.70A.040, the county and the state
may mutually determine those areas in the county in which the requirements of subsection (1) of this section shall not
apply. The departments of health and ecology shall coordinate on the implementation of this section. Should the
county and the state fail to mutually determine those areas to be designated pursuant to this subsection, the county
may petition the *department of community, trade, and economic development to mediate or, if necessary, make the
determination.

(3} Buildings that do not need potable water facilities are exempt from the provisions of this section. The

department of ecology, after consultation with local governments, may adopt rules to implement this section, which
may recognhize differences between high-growth and low-growth counties.

[1995 ¢ 399 § 9; 1991 sp.s. ¢ 32 § 25; 1990 1st ex.5.c 17 § 63.]
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Superior Court of the State of Washington

For Thurston County

Paulh Casey, Judge
Daparment Ma. |

Richard A, Strophy, Jndge
Depnrumeni Ne., 2

W, Thomas MeFPheo, Judge
Deparunant No. 3

Richard D. Hiclo, fndge
Deperunant No, 4

Christine A. Pomeroy, Jurdge
Daperrsmare No, §

Gary & Tabor, Judgs

Deparuent o, 8 3 NO. £
Chets Wickhamrs, dudge BUILDING NO. 2 COURTHOUSE

ooy e 2000 LAXERIDGE DRIVE 5.W. » GLYMP1A, WA 98502
Anuéf{nlr;m Cige TELEFHONB {350) 786-5560 » FAX (360} 754-4080
Deparipunt No. 8

October 7, 2008

Allison Moss
Attorney at Law:
2183 Sunset Ave SW
Seattle, WA 98116

Keith Moxon

Attorney at Law

2025 First Avenue, Suite 500
Seaftle, WA 98121-3140

Richard L. Settle
Attorney.at Law

1111 Third Ave. Suite 3400
Seattle, WA 98101-3299

Curtis Smelser

Attorney at Law

1420 5™ Ave., Suite 3010
. Beattle, WA 98101

Re: JZ Knightv City of Yelm et al ]
Thurston County Superior Court Yo. 08-2-00489-6

LETTER OPINION

Dear Counsel:

ALiid3d

A

W19 ‘G009 T ALL3S

Chylistine Rchaller
Court Cownnissionar
708-320!

Indw Thomas
Centrt Coimmissioiar
70932061

Muord Maxwell
Siperior Cotirt Admird stralor
Gury Carlyle
Assstan; Snourtor
Cotrt Adminlstroteer
Efen Gaudmun
Driy Comy Program
Adnrinleiraner
357-2482

3408

G374

N0 HO LSk

9412 Hd [- 13080
RUHANEY

HEYM A

A hearing in this action on Petitioner J Z Knight's Land Use Petition was held on

October 1, 2008. The decision of the court follows,

At the time of argument, Petitioner had reduced the issues requiring adjudication
to the following; (1) may the City of Yelm delay until issuance of building pertnits
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All Counsel
Qctober 7, 2008
Page 2 of 5

proof of a potable water supply to support the development being permitted; and
(2) what level of proof of adequate potable water must be shown to allow the

development?

This petition is brought under the Land Use Petition Act (“LUPA™), RCW 36,70.
Standards for granting relief are set forth in RCW 36.70C.130. Petitioner claims
that the decision in this case by Respondent City of Yelm (“the City”) should be
reversed because (1) it is an erroneous interpretation of the law; (2) the City’s
determination of water availability is not supported by substantial evidence; and
(3) the City’s determination of water availability is a clearly erroneous application
of the law to the facts.

The hearing examiner in this case bad granted preliminary approval to five
proposed subdivisions with the following condition: '

The applicant must provide a potable water supply adequate to serve the
development at final plat approval and/or prior to the issnance of any
building permit except as model homes as set forth in Section 16.04.150
YMC [Yelm Municipal Code].

Atbearing, the City agreed o amend the languags of this condition to remove
“/or” to make clear that proof of adequate potable water must be made at the time
of final plat approval and not as late as issuance of a building permit. Although
Petitioner had earlier argued for proof at time of preliminary plat approval, she had
withdrawn this reguest at hearing. The other parties appear to be in agreement
with the City’s position on this issue.

This resolution is consistent with the law. Preliminary plat approval can be
conditioned on the applicant resolving identified issues before final plat approval.
17 Stoebuck and Weaver, Real Estate; Property Law, Washington Practice series,
p. 282 (2004). Towever, all requirements must be met and confirmed in written
findings before final approval. RCW 58.17.110. It is of course possible for the
applicant to provide a bond or other assurance of meeting the final conditions.
RCW 58.17.130. The law is ciear that these conditious must be met before'the
building permit stage. The condition as written is an erroneous interpretation of
the law. RCW 36.70C.130. The Court, therefore, will sign an order reversing the
City an this issue and remanding it to the City to amend the condition accordingly.

The second issue, however, is still in dispute, Petitioner has presented evidence in

the hearing below to support its pesition that the City has been issuing building
permits since 2001 that committed it to the supply of water in excess of its water
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All Counsel
October 7, 2008
Page 3 of 5

rights. 4micus Department of Ecology indicates that at the time of the hearing in
this case, the City held primary {(additive} water rights authorizing use of a total of
719.66 ac-fifyr. Ecology aprees with Petitioner that the City’s usage records show
that the amount of water used by the City in recent years exceeds its 719.66 ac-
fu./yr primary water right allocation. - After the record was closed, the City
acquired and Ecology approved for municipal supply 77 ac-fityr of additional
primary water rights. This brings the City's total primary water rights to 796.66
ac-f/yx. Ecology calculates the resulting demand on the City following final
approval of the subdivisions at issue in this case would be 910.53 ac-fifyr, At
present, therefore, the Clty does not have “a potable water supply adequate to
serve the development ..

The question, then, is what should the applicant-Respondents need to show at final
plat approval regarding supply of potable water? The City asserts that it has a
‘good record of developing additional ‘water rights in time to service new
customers. It also notes that many approved subdivisions have not been fully built
and therefore are not drawing on the City’s supply. Given the length of time
necessary to plan, permit, approve, and build bomes, the City argues it is
unreasonable to require proof of available water rights for all approved (built and
unbuijlt) subdivisions at time of final approval. Petitioner, who holds her own
water rights, argues that to allow the City to continue to provide final approval
without committed water rights will lead to diminution of her own water rights.

Ecology, though not a party in this case, is the administrator of water resources in
the State of Washingtorn. RCW 43.21A, RCW 90.03, RCW 90.14, RCW 90.44,
and RCW 90.54, The Washington Water Code requires that Ecology determine
whether water sought is physically and legally available for uge. The Nisgually
River Basin is the subject of rules and restrictions regarding water appropriation
because of the importance of stream flow in the basin. The City is in that
watershed.

Respondent TTPH 3-8 (Tahoma Terra) has obtained water rights for transfer to the
City to assist the City in meeting its obligation to ensure adequate potable water.
Tahoma Terra argues that those transfers should be considered in determining
whether the condition in the preliminary plat approval has been met in its case,
The City argues that vnbuilt subdivisions should not be considered in calculating
the ability of the City to deliver potable water. In addition, the City argues ithas a
good record in developing additional capacity for potable water and it should not
be subject to a limitation because of its present level of water tights when it will
-most likely have sufficient potable water when these subdivisions go online.

0-000001563



Al Counsel
Qctober 7, 2008
Page 4 of 5

The City also argues that the question of what proof of ability to provide a potable
water supply adequate to serve the development at final plat approval is not ripe
for adjudication. Petitioner counters that it is not entitled to notice of final plat
approval and that there may not be another clear opportunity for this issue to be
considered by a court.

RCW 58.17.110 provides, inter alia, that

(2) A proposed subdivision ... shall not be approved unless the city,
town, or county legislative body makes written findings that: (a)
Appropriate provisions are made for ... potable water supplies ...; and
(b) the public use and interest will be served by the platting of such

~ subdivision and dedication.

The Yelm Municipal Code (YMC) provides:

A proposed subdivision and any dedication shall not be approved unlcss
the decision-maker makes written findings that:

A. Appropriate provisions are made for the public health, safety, and
general welfare and for ... potable water supplies.

D. Public facilities impacted by the proposed subdivision will be
adequate and available to serve the subdivision concurrcntly with the
development or a pian to finance needed pubhc facilities in ume to
assure retention of an edequate level of service,

So it is clear that the City must make findings of “appropriate provisions™ for
potable water supplies in this case by the time of final plat approval. The guestion
of whether such a finding roust be based on water rights held by the City at the
time of final plat approval is apparently a case of first impression. Since final plat
approval is expected at some time in the future and since a reviewing city or other
governmental agency might be faced with a situation different than the apparent
present circumstances of the City in this case, it seems appropriate to defer the
determination of “appropriate provision” until the time of final plat approval. If
the determination were te be made today on this record, this Court would conclude
the City would have to require a showing of approved and available water rights
sufficient to serve all currently approved and to-be approved subdivisions. The
City’s suggested finding of a “reasonable expectation” based on historical
provision of polable water would be considered insufficient to satisfy this
condition. '

0-000001564
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This Court will remand the case to the City of Yelm for the amendment of the
condition ag deseribed above, deleting the “/or” to make clear that the finding of
adequacy must be made no later than final plat approval; and for further
consideration of the applications consistent with this decision. Petitioner is
entitled to notice of the entry of findings by the City on the issue of “appropriate
provisions ... for potable water supplies” at such time as they are made on cach
application and may then seek appropriate court review, if necessary.

Counse] may present a revised propased order consistent with this decision with
notice to opposing parties on any civil motion calendar.

f1s Wickhani
-Superior Court Judge

CC Clerk, for filing
Maia Bellon, Assistant Attorney General, Amicus Department of Ecology
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APPENDIX 1



D R R W N

=~

11
12
13
14
15

16

17
18

19/

.20

21
22
23
24

25

JZ Knight vs. City of Yelm, et al.

THE COURT: Before you get to the specifics,
let me respond to the first comment. 1In the
materials that you have submitted are two newspaper
articles, and both of those newspaper articles
describe a decision which I don't recognize, and all
I can conclude is that both sides put a spin on this
Court's decision to suit their own particular needs.

Now, that tells me that it's important that the
pub1ic and anyone else understand the basis for this
Court's decision and exactly what was or was not
decided. \Under those circumstances, I can see value
for Findings and Conclusions, but I recognize that
those Findings and Conclusions do not usurp the

authority of the City, who is the fact finder.

administrative reviews where it was unclear to me
what the administrative body was doing and how they
reached the result that they did.

I would consider the Findings and Conclusions

proposed in this case as in that regard, and I think

On the other hand, I have been involved 1in enough

B —
they are helpful, and I think they are important,

although I agree with you that it's unusual for them

—_—

-

to be utf1ized in a case like this, but I think this

is one of those exceptional cases where they would be

helpful. So I'm going enter them. So let's go
[

— v}

Argument by Mr. Schneider--November 7, 2008

12




o © oo ~N 6 O &~ W N =

T P U §
(o T & 1 I O 4 e

—
-~

18
19
20
21
22
23
24

25

JZ Knight vs. City of Yelm, et al.

thrdugh them one by one.
I think you said one and two are more or less
okay.
MR. SCHNEIDER: I won't speak for my

co-counsel, your Honor, but I think they are

~hasically harm1ess. No. 3 would be acceptable, your

Honor. No. 4 has the Court basically saying that,
again, we are getting into this disputed area, which
I understood the Court to clearly agree was not
before it, which is what are the approved water
rights that are before the City. It's -- this is not
an adjudication of water rights. We are talking heré
about the 1imits of the Court's jurisdiction, and

No. 4 has the Court saying, you know; the record
contains evidence that the City has committed water
in excess of the Department of Ecology approved water
rights.

Well, that was disputed. The Court didn't
resclve that dispute, because the Court recognized it
doesn't have jurisdiction.

THE COURT: But the record does contain that
evidence.

MR. SCHNEIDER: It contains eﬁidence. If
you are going to have a statement in here about the

evidence presented by one side, why isn't there a

Argument by Mr. Schneider--November 7, 2008
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“ hand out, and that says, "The City Council would make

a2 determination that it has to find that the final
plat has been completed and that all required
improvements have been completed.” So that has to be
done, and for water that can only mean that the water
systém improvements are in the pipes in the-ground;
the water is available to the 1ots; "or that
arrangements or contracts have been entered into to
guarantee that such required improvements will be
completed.”

It's an absolute term, and again we don't know
how a city can propose through bonding or some other
security arrangeﬁents that they will have sufficient
water rights or that they will have a supply of
water, if they don't know to meet -- to allow them to
approve fina1 plats when you can’'t bond around
getting Ecology approval of future water rights.

And T think really the key provision is the very
last section of this ordinance, and this is not in
state Taw. This is in the City's subdivision code.
They have imposed this requirement upon themselves,
and I have highlighted the sentence that says, "A
_jiﬂildglﬂi shall vest the lots within such plat with

a right to hookup to sewer and water for a period of

five yéars after the date of recording the finat

Argument by Mr. Moxon - -October 1, 2008
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plat.”

So not only do they say there has fo be a
guarantee that required improvements will be

completed if they don't have them in place now before
— T

tinal plat approval, they have an obligation under
R

their own ordinance to guarantee that every lot

within that plat is going to have the right to hookup
and have water for a period of five years. If it
doesn't get built within five years, presumably then
és the rest of the section says, those 1ot owners
would be on a first-come—first-serve.basis.

At the public hearings in July of last year, the
City provided no evidehce on the’avaiTab11ity of a
water supply. We submitted evidence of the City's

water rights, 564 acre-feet, plus the Dragt transfer

that was accomplished in December of 2006, which gave.

them a total of 719.66 acre-feet per year, -and we
have used "AFY" for that abbreviation.

The hearing examiner then allowed the City to
submit post-hearing evidence regarding water supply.
The City claimed 832 acre-feet, but that included
112 acre-feet of what Ecology has clarified, and we
pointed out a year and a half ago, it included
112 acre-feet of nonadditive water rights.

So while they could say their water rights were

Argument by Mr. Moxon--October 1, 2008
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676 acre-feet, they have to acknowledge and they did
in their water system plan document, they
acknow]édged they were Timited to that and they would
have to remove that Timitation in order to gain full
access to the water rights. They only had 564
acre-feet of water, and they can't count the 112
acre-feet, and T don't think there is any question in
anybody's mind about that now.

Also 1in these post-hearing submissions, the City
admitted that it had used 766 acré-feet of water 1in
2006. So it had already exceeded its Tawful water
rights. In fact, the record submitted by'the City
showed that they have been exceeding their lawful
water rights since 2001.

The hearing examiner ruled that the City had
shown a reasonable expectation of adequate future
water rights} but he really based that solely on a
Tetter from Skilling Connolly that said, the
consultant said, we are showing the estimated
projected demand and we are showing water rights, but
the water rights information is coming from the
City's attorney.

So they plugged in a number showing that by the
year 2012, the City would get 3,000 acre-feet of more

water. That 1is an astounding amount of water, and

Argument by Mr. Moxon--October 1, 2008
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its own comprehensive water plan said that those
kinds of transfer of water acquisitions are unlikely
in this area and pointed out that that'was not a
reasonable expectation, even if it was a

legitimate ~-- even if there were other supportive
evidence to support that, which there wasn't.

The hearing examiner then 1ssded a decision
originally that said, well, it's okay to approve
these preliminary plats, so long as I condition thenm
fo impose a condition that they have water on final
plat approval. But the problem is his decision
didn't do that. He said in his findings he would do
that, so we moved on reconsideration.

In response, the hearings examiner entered - -
added a conclusion that says, the City has to show
water availability at final plat and/or building
permit stage, and that's really the heart of this
issue now, because_we are wj]11ng to say that as long
as the City agrees it will have to show -- it will
have to make a meaningful determination of water
rights, and 1in our mind the only way they can. do that
-- of water availabiliity -- and the only way can do
that is with water rights, we are ready to let all
these other flawed preliminary plats go away, because

it's really harmless that they approve a preliminary

Argument by Mr. Moxon--October 1, 2008
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plat, so long that there 1is a condition that says you
can't go to final plat approval, you can't let these
1ots be final platted, lots get sold, rjghts to
hookup ripen, and the City doesn't have water
established b; water rights.

I don't know why or how the City has allowed
themselves to get into this situation, but it's
c1éar1y a situation that 1sn't-envisioned by the

subdivision Taw or the City's own concurrency code.

What's interesting is that within two days of the

City Council affirming that decision, the City began
issuing staff reports and site plan approvals saying
that it had a reasonable expectation water rights
will be in place at the time water is required at the
time of building permit issuance.

So they immediately shifted and said, okay, we
only have to have water rights in pTéce at the
building permit stage. That is why we are very
skeptical of the City's position for the reason that
the City has not acted in accordance with what they
are saying in their briefing to this Court.

The City has not said, oh, we agree, we will have
water availability requirements imposed at final
ptat. Everything that has happened since the City

Council decision in February has shown that the City

Argument by Mr. Moxon--October 1, 2008
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intends to only hold out that they have to have water
rights at the time of building permit issuance.

‘ And only now when they see the handwriting on the
wall or something are they changing that position,

but it really is disingenuous for the City to say,

oh, we have always understood it to mean final plat

approval. They have been acting all along that they
are going to hold off until bUi]ding permit stage to
require water.

| The second thing that is important is that the
City's recent action is that the City always
discusses its potable water supply in terms of its
water rights. Even when they are protesting that
they shouldn't be bound by water right calculations
by anybody, they point to Ecology communications that
they prefer to show that they have a potable water
supply, and 1it's always based on water rights.

We haven't heard anybody, and we would challenge
the petitioners, the respondents, to show what other
evidence of potable water supply in the City of Yelm
could there be other than a legal water right grounds
for potable water. They can't say, well, we will use
exempt wells. They can't say, we will get a water
transfer from some other purveyor. Their potable

water supply is defined by their water rights. So

Argument by Mr. Moxon--October 1, 2008
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they have to show water rights to show potable water
supply.

I believe the inference shows that this record
doesn't support preliminary plat apbroQaT, but we are
prepared to say that these five subdivision approvals
can stand, so long as there 1is a clear condition of
approval to ensure that the City will make a
meaningftul defermination of water availability prior

to final plat approval.

The City's own subdivision code requires a

P

finding that prior to final piat approval that all

fequired improvements have been completed, which
would have te apply to their water system, and I
guess they could argue all we have to do is put pipes
in the ground, but we don't have to have wafer in the
pipes, and for me that would be just a ludicrous
argument.

. So either they have to comp1ete_fhe improvements
for the water service or they have to show that
arrangements or contracts have been entered into to
guarantee that such improvements will be completed.
Maybe they can do.that with a bond to put pipes 1in
the ground, but they certainly can't put water in the
pipes with a bond, because you can't bond around the

risk that Ecology would not approve a future water

Argument by Mr. Moxon--October 1, 2008

23




—

o O 0 ~N o o s W N

17
18
19
20
21
22
23
24

25

JZ Knight vs. City of Yelm, et al.

right.
Now, the City has been arguing that this

condition to require water availability at final plat

isn't required, because they already understand they
will have to provide water at final plat, but I think
they have been really a bit disingenuous about that,

because they haven't saijd that means water rights.
16y naven t se

I think we can expect, having been 1in this for a

e et e

year and a ha]f, that the City would simply write a

1ettef to itself saying we have enough water to serve

this plat, and that they would consider that to be a

determination of water availability.

The City said it shouldn't be required to provide

—

adequate water rights proof before’fina1{p1at
' 1

approval, and our question is what other evidence of

potable water supply could there be? For the City of

——

KglmLMEEE‘on1y evidence of potable water sypp1y is

Ecology-approved water rights granted to the City.

The City argues that it shoﬁ1d be granted
substantial discretion and leeway based on its huge
successes in water conservation and reclaimed water
and water rate adjustments, finding additional water
rights, et cetera. O0Qur response is that the harsh
reality is that the City of Yelm has not been

successful in managing its water system, and every

Argument by Mr.. Moxon--October 1, 2008
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year since 2001 the City of Yelm hés exceeded its
water rights. |

Not only has the City not aveoided a water deficit
during this time, it has continued to aphrove a huge
amount of residential and commércia1 development,
including these subdivisions, but there are others
for which it has no reasonable prospect of adequate
water rights.

And we are okay with that, if, at the time these

final plats come to the City for approval, the City

will be able to show that it has an available water

supply substantiated by Tawful water rights approved,

by Ecology.
‘_-________............___._.-b

And we respectfully urge this Court to enter an

order remanding this, and the order can allow these

to be approved but subject to a clear condition

requiring evidence of approved water rights prior to

[f?ﬁ§T7p1at approval, and we have prepared an order
)

that also takes up the City’'s suggestion that since

it's working on its water system plan that the water
system plan update should be completed prior to final
plat approval for these subdivisions.

That 1is expected in the spriﬁg, and the City has
been saying none of these are going to come anywhere

in the near future, so we think that would be a

Argument by Mr. Moxon--October 1, 2008
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reasonable requirement. We think that will tie
together all these loose ends about the Department of
Health, the Departmént of Ecology's view of the
City's water system. So we would respectfully urge
that this Court allow these subdivisions to go
forward.

And we represent deve1opers in our Taw f{rm, and
we recognize that we don't need to send these plats
back to ground zero. They don't have to start over
with a new pub1ic hearing, but it's also a risk for
us to say that we can just abprove things when they
cdme along at final plat, because the fTinal piat
approval is not subject to public notice,

Those are administrative approvals that go
through the City Council, and unless there 1is a
condition requiring them to notify us, we don't want
to bear the risk of having to keep track of when the
City'wou1d take these final plats up. As long as
there is a condition of approval now that says the
City will have water‘rights at the time of final plat
approval, we are okay to let these preliminary
subdivisions go forward. Thank you.

THE COURT: Before you sit down, 1is there
some dispute about the math in calculating how much

water is available?

Argument by Mr. Moxon--October 1, 2008
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MR. MOXON: Yeah.

THE COURT: Who does the math at final plat
apprdva1? Whose numbers do you use?

MR. MOXON: I think the City does, and we
expect that the City -- the concurrency ordinance
says cohcurrency will be based on the comprehensive
plan. It says that. The comprehensive plan says for
planning and concurrency 300 gallons per -- it isn't
per ERU, it's ber connection.

If the City has evidence that shows that it's
meeting its water demand, it provides metering data
to Ecb]ogy, we get copies of that, that is all
trackable.

: We afenft talking about whether there is a close
call in the future about whether the City can show
it's going to havé water. We are talking about a
city who has got a significant deficit, a backlog of
a crude development for which it has no reasonable
prospect of approved water rights and a need to work
that out.

So 1if they want to come up with a
224-gallons-per-day ERU, that's fine with me. We are
not here to dictate that. I don't think the Court
should dictate that. That is not our business. OQur

business is just to say in the big picture terms the

Argument by Mr. Moxon--October 1, 2008
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[ Mo hearing set
> Hearing is set
Date: November 7, 2008 : 08 NV -7 P25
Time: 9:00 am.

Judge/Calendar: Chris Wickbam

SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

J Z KNIGHT,
Peiitioner, No. 08-2-00489-6
V.
. AMENDED FINDINGS AND
CITY OF YELM; WINDSHADOW LLC; CONCLUSIONS
ELAINE C. HORSAK; WINDSHADOW 11
TOWNHOMES, LLC; RICHARD E. [PROPOSED]

SLAUGHTER; REGENT MAHAN, LLC;
JACK LONG; PETRA ENGINEERING, LLC,
SAMANTHA MEADOWS LLC; TTPH 3-8,
LLC,

Respondants,

e s M S S b N e S N e P

THIS MATTER came before the Court om the petitiont of Petitioner JZ Knight pursuant
to Chapter 36.70C RCW, the Land Uss Petition Act (LUPA”). Petitioner challenged the City
of Yelm’s decision (Resolution No. 481, adopted Februar_y 12, 2008} approving five proposed
subdivisions: SUB-05-0755-YL & PRD-035-0756-YL (Windshadow [); SUB-05-07-0128-YL
& PRI 07-0129-YL. (Windshadow II); BSP-07-0094 (Wyndstone); BSP-07-0097-YL & PRD-

The Court considered the following evidence:

1. Therecord evidence for each of the five proposed subdivisions, including the

City of Yelm files for thege projects, the Hearing Examiner’s Report and '

FINDINGS AND CONCLUSIONS-1

GordonDerr,

2025 First Avenus, Suite 500
Saattle, WA 98121-3140
(206} 362-9540
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Decision dated October 9, 2007, the Hearing Examiner’s Decision on
Reconsideration dated December 7, 2007, and all exhibits and attachments
listed in the Hesaring Examiner decisions.

Petitioner’s and Respondents’ submissions to the Hearing Examiner;
Petitioner’s and Respondents’ submissions to the Yelm City Council,

The Yelm City Council’s decision on the five proposed subdivisions;
Petitioner’s LUPA appesl petition;

Petitioner’s and Respondents’ other submissions to this Court;

e B R S T

The Amicus brief provided by the Washington State Departrent of Ecology
and Respondents” responses thereto;
8. Orsl argument of the parties; end '

9. The pleadings and records on file in this action.

Based on the evidence in the record and the applicable law, the Court makes
The following Findings of Fact and Conclusions of Law.!

I. FINDINGS OF FACT

L. Petitioner brought this petition under the Land Use Petition Act (“LUPA”),
RCW 36,70, Standards for granting relief are set fqrth in RCW 36.70C.130. Petitioner claims
that the decision of Respondent City of Yelm (“Yelm™) (Resolution No. 481, adopted February
12, 2008) approving five proposed subdivisions: SUB-05-0735-YL & PRD-05-0756-YL
(Windshadown; §3 SUB—OS-;O'?-«GIZ&YL & PRD (7-0129-YL (Windshadow IT); BSP-07-0094

{Wyndstone); BSP-07-0097-YL & PRD-07-0098-YL (Berry Valley I); SUB-07-0187-YL

" (Tahoma Terra Phase II, Division 5 & 6) should be reversed because (1) it is an erroneous

mtetpmfaﬁon of the law; (2) the City’s determination of water availability i not supported by

¥ Any finding of fact that may be deemed a conclusion of law is incorporated into the
Conclusions of Law section, and any conclusion of law that may be deemed a finding of fact 15
incorporated into the Findings of Fact section.

GordonDerr.

FINDINGS AND CONCLUSICNS ; 2 2025 First Avenlis, Suite 500

Seattle, WA 58121-3140
{206) 32,9540
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| substantial evidence; and (3) the City’s determination of water availability is a clearly

etroneons application of the law to the facts,

2. On October 9, 2007, the Yelm Hearing Examiner granted preliminary approval
of the five proposed preliminary subdivisions. Following Petitioner’s request for
reconsideration, on December 7, 2007, the Hearing Examiner entered a decision on

reconsideration that contained the following condition:

The applicant must provide a potable water supply adequate to
serve the development at final plat approval and/or prior to the
issnance of any building permit except as model homes as set
forth in Section 16.04,150 YMC [Yelm Municipal Code]
(emphasis added).

3. At the hearing before the Court, Yeim apreed to amend the language of this

n_zonditian 1o remove the word “/or™ to make clear that proof of adequate potable water must be
made at the time of final plat epproval and may not be-deferred to the time of building permit
approval. The other Parties appear to be in agreement with the City’s position on this issue.

4, ’fhe record containg evidence that Yelm has been issuing building permits and
pther app;'ovals since 2001 that committed Yelm to the supply of water in excess of its
Department of Ecology (“Ecology™) approved water rights. Amicus Ecology indicated that at

_the time of the Hearing Examniner proceedings in this case, Yelm held primary (additive) water

rights authorizing use of a total of 719.66 acre feet per year (“afy”). Prior to December 2006,
Yelm’s water right totaled 564 afy. Yelm’s usage records show that the amount of water used
by the City since 2001 exceeded its legal water rights.

3, Ecology is the administrator of water resources in the State of Washington,
pursuant to Chapter 43.21A RCW, Chapter 90.03 RCW, Chapter 90.14 RCW, Chapter 90.44
RCW, and Chapter 90.54 RCW. The Washington Water Code requires that Ecology

determine whether water soughit is physically and legally available for use.

hordonDerr.
FINDINGS AND CONCLUSIONS -3 2025 First Avenue, Sulte 500

Sasttle, WA 98121.3140
{206) 382-9540




[

L¥R]

oo De ~1 S U

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
96

6. The Nisgually River Basin is the subject of rules and restrictions regarding
water appropriation because of the importance of siream flow in thet basin, Yelm is in that
watershed. '

'F". Afier the record in this case was closed, Yelm acquired and Ecology approved
for municipal supply 77 afy of additional primary water rights, This brings Yelm’s total
primary water rights to 796.66 afy. According 10 Ecology, the resulting demand on Yelm’s
water supply following final approval of the subdivisions at-issue in this case will be 910.53
afy, which does not consider other developments approved by Yelm, At present, ﬁ:erefore; the
City doss not have “a potable water supply adecuate to serve the development . .., _

8. Respondent TTPH 3-8 (Tahoma Terra) has obtained water rights for transfer to
Yelm to assist Yehm in meeting its obligations to ensure adeqguate potable water is available to
serve its proposed development. Only some of these transfers have been approved by
Ecology.

II. CONCLUSIONS OF LAW

1. The issues presented for final resolution in this matter involve. the interpretation
and application of RCW 58.17.110 and Yelm Municipal Code {YMC) Chapter 16.12.
a. RCW 58.17.110 provides, Inter alia, that:

(2) A proposed subdivision . . . shall not be approved unless the
eity, town, or county legiclative body makes written findings that
(a) Appropriate provisions are made for . , . potable water
supplies . . .; and (b) the public use and interest will be served by
the platting of such subdivision and dedication.

b YMC 16.12.170 further provides that:

A proposed subdivision and any dedication shall not be
approved unless the decision-maker makes written findings that:

A. Appropriate provisions are made for the public health, safety,
and general welfare and for . . . potable water supplies.

GordonDerr.
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. Public facilities impacted by the proposed subdivision will
be adequate and available to serve the subdivision soncurrently
with the development or a plan to finance needed public
facilities in time fo assure retention of an adequote level of
service,

C. In relevant part, YMC 16.12.310 provides:

Upon finding that the final plat has been complated in
accordance with the provisions of this title and that all required
improvements have been completed or that arrangerents or
contracts have been entered into to gnarsntse that such required
improvements will be completed, and that the interests of the
city are fully protected, the city council shall approve and the
mayor shall sign the final plat and accept dedications as may be
inclnded thereon,

4. YMC 16.12.330, further provides:

A subdivision shall be governed by the terms of approval of the
final plat, and the statutes, ordinances and regulations in effect at
the time of approval under RCW 58.17.150(1) and (3) for a
period of five years after final plat approval uniess the legislative
body finds that a change in conditions creates a serious threat to
the public heelth or safety in the subdivision, . . A final plat shail
vest the lots within such plat with a right to hook up 1o sewer
and water for a period of five years after the dats of recording of
the finai plat.

2 Petitioner first asserts that Yelm may not delay proof of a potable water supply

~uniil {ssuance of building permits. Second, Petitioner asserts that Yelm must demonstrate the

existence of appropriafe provision for potable water necessary to serve the proposed
developraents atrthe: time of final plat approval through evidence of Ecology approved water -
rights. '

3 Preliminary plat approval can be conditioned on the applicant resolving
identified issues before final plat approval. 17 Stoebuck and Weaver, Real Estate: Property
Law, Washington Practice Series, p.282 (2004}, However, RCW 58.17.110 prohibits approval

of & proposed subdivision unless written findings are made that“[a]ppropriate provisions are

GordonDer.
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made for ... potable water supplies.” Therefore, all requirements must be met and confirmed
in written findings before final approval pursuant to RCW 58,17.110. The law is clear that
these conditions, including the provision of a potable water supply, must be met before the
building permit stage. Thus, the hearing examiner’s condition, as written and as a;inpted by
the Yelm City Council, is an erroneous interprefation of the law, '

4, The parties have agreed that it is appropriate to amend the language of the
Hearing Examiner's condition by removing the word */or” to make clear that proof of
adequate potable water must be made at the time of final plat approval and may not be
deferred 1o the time of building permat .approval. The insertion of the word “also” is consistent
with the Yelm’s argument before the Court that proof of potable water must be provided at
both final plat approval and building permit approval., Such a resolution is consistent with the
law.

5. RCW 58.17.110 and YMC 16.12,170 male clear that Yetm must make findings
of “appropriate provisions” for potable water supplies by the time of final plat ﬁppmval.
Based upon the present record and this Cowrt’s Interpretation 6f the law, such findings would
require a showing of approved and available water rights suiﬁcient to serve all currently
approved and to-be approved subdivisions. A finding of “reasonable expectation” of potable
water based upon Yeln’s historical provision of potable water would be insufficient 10 éaﬁsﬁr
this reqﬁirement. _

6, Yelm has argued that final plat approvals of the subdivisions in this matter are
not expected in the near funre. 1 is therefore possible that at the time of final subdivisioﬁ
approvals the facts and the law that will bear upon Yelm’s ability to demonstrate the existence
of “appropriate provisions” for potable water to serve these snbdivisions may bave changed.
Accordingly, it is appropriate to defer the determination of “appropriate provision” unti] the
time of final subdivision approval for each of the five subdivisions.

KordonDerr,
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7. Petitionar holds water rights that are subject to impairment in the event Yelm
should continue to use water in excess of its Ecology approved water rights. Accordingly,
Petitioner is entitled to written notice pertaining to final subdivision approval of the five

praposed subdivisions, including: (1) written notice of any application for final subdivision
buswness

approval of any of the five subdivisions within five days of Yelm’s receipt of such apphcanm;fq

Seven Celendos o This i m—g\é@_}_}w 72
(2)yshirty days written notice ﬂ-ﬁd an opportunity to gonmxent pon. any proposed findings by

b Priov Yo YhB Uy = w%— V¢

Yelm pertaining to the appropnﬁ% pr‘ﬁ‘ﬁsmns “Hor PothIE wler supphes” for gach of the

five subdivisions prior to any final subdivision approval for those five subdivisions; and, (3)
Seven Colendoy
Ahigty days written notice of any City Council hearing to consider final subdivision approval

for any of the five subdlvxsmm Pcnt‘loner shall have the opportunity to provide oral and

F e Talblie edch
written tesumony My—sﬂeh—hearm%\befnre the Yelm City Councﬂv Finally, Petitioner may

seek jndicial revisw by=this-Eour-of any decision

any of the five subdivisions, as-sk

-7
DATED this /

Presenied by:

GoRrRDONDERR LLP

By

Keith B. Moxon, WSBA#15361
Dule N. Johnson, WSBA #26629
Attorneys for JZ Knight

GiordenDert.
FINDINGS AND CONCLUSIONS -7 X 2025 First Avenus, Suita 500

Seattle, WA 98121-3140
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[0 ™o hearing set '
» Hearing is set W ONN -7 P20
Date; November 7, 2008
Time: 9:00 am, .
Indge/Coalendar: Chris Wickham

BY PEPU

SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

I Z KNIGHT, %
Pesitioner, No. 08-20048%-6
V.
' JUDGMENT FOR PETTTIONER
CITY OF YELM; WINDSHADOW LLC; JZ KNIGHT
ELAINE C. HORSAK; WINDSHADOW II
TOWNHOMES, LLC; RICHARD E, [T |

SLAUGHTER; REGENT MAHAN, LLC;
JACK LONG; PETRA ENGINEERING, LLC;
Eﬁ%\:riANTHA MEADOWS LLC; TTPH 3-8,

Respondents,

Mt M St M et N S St e

THIS MATTER came before the Court on the petition of Petitioner JZ Knight
pursuant to Chapter 36.70C RCW, the Land Use Petition Act (FLUPA™). Petitioner

-challenges the City of Yeim’s decision (Resolution No, 481, adopted February 12, 2008}

approving five proposed subdivisions: SUB-05-0753-YL & PRD-05-0756-YL
(Windshadow I); SUB-05-07-0128-YL, & PRD 07-0129-YL (Windshadow II); BSP-07-
0094 (Wyndstone); BSP-07-0097-YL & PRD-07-0098-YL (Berry Valley I); SUB-07-
0187-YL (Tahoma Terra Phase II, Division 5 & 6).

JUDGMENT GRANTING LAND USE PETITION Gordonfert.

[PROPOSED) - 1 2025 First Avenue, Sulte 500
Seatile, W, §8121-3140
(205} 3829540
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The Court received the evidence contained in the record, considered the pleadings

filed in the action and heard the oral argument of the parties’ counsel at a hearing on
October I, 2(_)08. On October 7, 2008, the court rendered a letter opinion in favor of the
Petitioner JZ Knight, granting her land nse petition. The Court made findings of fact and
conclusions of law on November 7, 2008, which were entered on the same date. A copy

of the findings of fac:f and conclusions of law are attached as Exhibit A.

Consistent with the Court’s findings of fact and conclusions of law, final judgment

is entered in this matter as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

1. Petitioner’s LUPA pefition is GRANTED.,

2. ‘The decision by the Yelm City Cotncil on February 12, 2008, is reversed
and this matter is remanded o the Yelm City Council with instruction that each of
the five preliminary subdivision approvals issued by the City of Yelm on Febrary
12, 2008, shall be modified as follows:

The condition of preliminary plat approval contained in the Hearing
Examiner’s Decisions on Reconsideration dated December 7, 2007, and
incorpotated into the Yelm City Comcil’s;'dccision dated Febri;ary 12, 2008, shall
be modified by striking the word “/or” and inserting the word “also”™ as follows:

The applicant must provide & potabie water supply adequate
1o servs the development at final plat approval and/er zlse
prior to the issuance of any building permit except as model
homes as set forth in Section 16.04.150 YMC [Yelm
Municipal Code].

3. Yelm shall provide written notice to Petitioner pertaining to final sub-

division approval of the five proposed subdivisions as follows:

JUDGMENT GRANTING LAND USE PETITION Gordonberr.
[FROPOSED)] -2 205 Fiest Avenua, Suite 500

Seatile, WA 9E121-3140
(204} ARZ-9540
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4.
DONE IN OPEN COURT this

a. Yehn shall provide written notice to Petitioner of any applicaiion for

ot S

final subdivision apptoval of any of the five subdivisions within ﬁve}\days

of Yelm's receipt of such application.
e s Sl embar
b. Yelm shall provide Petitionerthitty-days written notice-and-an
T ko canp Sverd Nvlor Ve i
opportunity to commen}ypon any propased findings by Yelm pertaining to

: o
T8 epinl Qv Qe
N Qe i Ay

et e
Ay G-
- %

the “appropriate pravisions . . . for potable water supplies” for each of the alstwivred e

five subdivisions prior to any final subdivision approval for those five

subdivisions. Co {

¢ Yeim shall provide Petitioner thirty days written notice of any City

Council hearing to consider final subdivision approval for any of the five

subdivisions, Petitioner shall have the opportunity to provide oral and
e o QAN ]

written testimony, atamy-sueh heatingg \= Vedd

L ThisE e sisdict] i Pesi cel

follewing—ehn'saetien-on-any-e-the-fiye-subd]
All parties shall bear their own coé and afforneys’ fees,

JODGE CHRIS WICKHAM

Fresented by:

GorRDONDERR LLP

By: XMW

Keith E. Moxon, WSBA #15361
Dale N. Johnson, WSBA #26629
Attorneys for JZ Knight

JUDGMENT GRANTING LAND USE PETITION
[PROPOSED] - 3

GordenDerr.

2025 First Avenus, Suite 500
Saattle, WA 96121-3140
{206) 382-9540
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B oo BETTY J. GOULD} GLERK
;ﬂ Huun'_un isz;:t . By :
YE!E[!IK !5. !E! '
Tio:2:00 0.1, DERUTY

Judge/Crlendar: Clils Wickhan

SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

17 XKNIGHT,

Pasitioner, Ne. 08-2-00489-6

V. DECLARATION OF JZ KNIGHT
CITY OF YELM; WINDSHADOW T.LC,
ELAINE C. HORSAK:; WINDSHADOW 1]
TOWNHOMES, LLC; RICHARD E,
SLAUGHTER: REGENT MAHAN, LLC; JACK
LONG; PETRA ENGINEERING, LLC;
SAMANTHA MEADOWS LLC; TTPH 3-8,
LLC,

L i

 ORIGINAL

Respondents,

Mt S Ser® Mt W et e NS

JZ. Knight declares under penalty o perjury of the Laws of the State of
Wuoshington as follows:
L. T am the Petitioner in the matter of.7Z Knight v, City of Yehn: Windshadow

LEC: Eluine C. Harsak; Windshadow IT Towrrhomes, LLC: Richard E. Slanghter; Regent

GardonDerr.

28 Forgt Aot Bune 500
Sugtte, WA 201213140
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Mahan, LLC; Jack Long: Patra Enginesring, LLC: Samantha Meadow LEC; and 1TPH 3-
8, LLC, Thursion County Superior Court Number 08-2-00489-6, This is an sppeal onder
the Land Use Petition Act' (“LUPA™ of a lsnd use decision issued by the City of Yelm on
Febrvary 12, 2008, approving five proposed subdivisions.

2. Ireslde at 14507 Yelm Highway SE, Yelm, Washington 98597,

3. 1 have participated, throwgh my porsonel representatives, in each of the public
hearings pertaining to the City of Yelm’s approval of the five proposed subdivisions that
are the subjeot of this LUPA sppaal - Windskndow 1, Windshadow 11, Wyndsione, Berry
Vallsy 1, and Taloma Terrs Phase 11, Divisions 5 & 6. 1, or my representatives, have
submaittad writtent eoraments and oral testimony al each of the publie hoarings for these
proposcd subdivigions, including five separaie public hearlngy before the City of Yelm
Hearing Examiner i July of 2007 and & public hesring befure the Yeolm City Counedl in
Japuary of 2008,

4, Although my residence is in uninsorporated Thurston County, my regidence is
within the City of Yelm Urban Growth Arca (UGA). In addition, | own undeveloped
property in the City of Yelm. The City of Yelm has recantly approved five subdivisions
totaling 568 units of residentiol developmgnt. The proposed subdivisions are located
approximately 1,300 Feet south of my property a8 roflected In the aerinl photo attached as
Exhibit A to my declaration.

5. T huve an interesCin the future development of my property and peighboring

property, as well & an interest in obtaining fiure water connections to the City of

Govdonfiam.

2025 Fhol Svpnue, Sulio 500
Soaufs, WA 9822 1.240
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Yelm™s erumicipal water system, 1have mﬁuwcd City ol Yebm and Doparinont of
Ceolopy docurnents showing that the City of Yelm has been extecding iis waler rights
since 2005, Thave knowledge of subdlvisions and other development approvals issued
by the Clty of Yelm since 2005 that are in exowss of the City’s current and projected
water rigthts, As & resull, I believe that the City™s approval of the five subdivisions ut
issue in this oagewill result in new water demand in axcess of the City’s current aud
projected water dlghts. The resuit will be o confinuation of the City’s ourrent practice of
pumping waler in excess of Ils water rights, which means the City will be osing water
without prior approval of addifonal water rights. This practice pdversely affects my
senior water rights, which would be protected Department of Ecology’s water rights
approval process iTthe City were required to have approved water 1ights before iasuing
fina} subdivision approvals..

8. The proparty | own within the City of Yelm's Urban Growth Areu (which
includes my residence) is within a quarter mile north of the five proposed subdivisions. {
ave signi floant water rights approved by the Department of Ecology for this property. 1
ow and operate o domestic waler system within the Wisqually River basin, My water
syslem operatcs under water Aght certificate No, 5886 { o true and cormrect copy of which
is attached to my declaration as Exhibit B); This right authorizes 160 gpm for 26 afy W
provide potable watcr supply from e aquifars underkying my property for domestic use.

The right also atliorizes 9 afy for irrgation. This water right hag a prioyity daie of July

21, 1964,
GordonDerc.
2025 Firgt Avgnye, Sudlo SO0
Saatii, WATE121.31450
DECLARATION OF J7 KNTGHT - 3 (200 3296471
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7. 1also own 8 surface water right from Thompson Creek thal traverses my
property (Waler Right Certificats No. 7053, n troe and sorrect copy of which is atinched to
my declaration as Exbidi€ C). This water right bas a priority date of April 19, 1950, This
surface water right 1s [or 3 cuble feet per second (CFS) which is equivalent to
approximataly 150 gellons per minute (gpm}, nad 90 acre leet per year (afy). Ithas been
difficult to excreise this right fully in recent years because Thorpsan Creck has been
going dry as the City of Yelmn has grown and as the Clty's water dermand from the aquifar
has increased. |

8. Mywater rights wre constitutivnally protoeted and administered under o permit
systern implemented by the Department of Beology. Thie DOE permit process allows me
lr; purticipats In the neccssery Investigation sndd determinntion when the Clty of Yeln or
other pariies seek additional waicer tights. This includes snd investigation and
determination of watte availability, impairment to other water rights and the public
inlerest.

5. My propsrty rights und interests, ineluding my water rights, will be harmed if
the City of Yelm's appraval of thesa five subdivigions is atlowed to stand. Unless the
court intervenes, the City"s approval of these five snbdivisions will resalt in now water
demand and use without additional water rights, which is a divect violation ol wy

property vights under (e water code, invhuding the right to protect my water use from

mnpadrment,
fiordonBerr.
2025 First Foronlee, Stilto SO0
Seatsle, WA 121.3{40
DECLARATION OF JZ KNIGHT - 4 T, 7024540

0-000000603




=T IS S - T 7. S - S N o ]

Bk hmdh et amk ek ek Remd e pem e
ﬁﬁaﬁﬁgwwﬂo&w&m_ﬂv—'ﬂ

10. I am an existing water rights holder, and my water rights have a priority over
all new water rights, all water rights issued afier the priority date of nuy water rights, and
all new impacts caused by the transfer of existing water rights, Therefore, [ have a
protected interest in the aquifer and the surfuce waters of Thompson Creek,

11. Irely upon a dependable and adequate supply of water for my residence and
business interests on my property. The water demand from the five proposed subdivisions
will require water withdrawal from the aquifer serving my property. If the City of Yelm is
allowed to approve the developments at issue in this case without adequate legal water
rights and without regard for my supetior water rights, T risk being denied a dependable
and adequate supply of water, If the City of Yelm uses or even mekes & commitment of
water to developers and futtire homeowners prior to obtaining a water rights approval
from the State, my existing water rights are harmed, As one who relics on that same water
gsource for authorized and permitted domestic use, my rights to have the permit system
implemented for my protection will be directly harmed by the City’s use of water without |
Ecology approval.

Dated this j day of July, 2008,

; 7
Petitioner JZ %hi

GordonDerr.

2025 First Avonue, Sulte 50Q
Seallle, WA 981213140
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EXHIBIT B

P STATE OF WABHINGTON
usdiiER DEPARTMENT OF ECOLOGY
AMENDED REPORT OF EXAMINATION FOR CHANGE
” TG AFPROPRIATE BUBLIC WATERS QP THHE STATTE OF WAGHTNGTON
YO
e
O Surfage Waier e e g ol g 1 Linp iy 1
anda Wesayy )
] Oround Wolr gt g s i v
"TRRRITYOATE T ATRICATICH SRS ToosT MBI 0
July 21, 1964 I 7267 1 173 ,5866
1,2, Koiphl .
TEwTT LT RN
14507 Yelm Highway Yol i Washloglon 98558
rﬁiuc‘m T 1 AR HOTRIAT BN
Well 1-Tug AGPLEY Well d-Thg AGP1IBZ
Well 2-Tog AOP189 Well 5-Tug ACGP183
Well 3-Tog AGP1 77 ‘Well §-Tog AUPLER
Wﬁmnn PR
IR TR R SRTR | DOBNHOAA W e |
160 28,02 wo-IL Mudtiple Dansmals Supplys
9.15 waell s restrvedd Moy Imigatlon of 3
reyns

%m icm Muflipts Donose Suppl Yoneround, be wowads
igaet ation o 5,15 a6 per yesr far ligmtan SR .k ol retezn [l Kor 5 s oF brgel

LOCATION DF DIy ERbIOmwiTHO RA WAL

RS W AT TR TR YRV BT Rt LR T i
SW% 13 17 18 1l | Thurston
_sew i

F_m —l-m C RV o |
LEGAL BESCRIFTION OF PROCERTY ON WHICH WATER IS TO I USED

The placs ol use {POU) of his wator right ia e tres owned by JEKnight and JZK. lac. 1o the 8W 14 of Sezlfun 19, parcels
75201300000, 75201100000, 75200200203, 75200200102, 75200200200, 75100200201, 75200200400, Ti200200300,
75200260300, 75200200000, 75200200190, 75200100090, 217144301 0%; and BE % of Section 14 wesiorly uf Highvaey 510
{Yelsr Highwey), within TI7H, R1E

Iy rogiive dily pudtleatio be o altesunle Jurued, plense eontant Water Roseeor of P60} AUI-EIUG, or TTY (v thre sppach or
Trourlg ivpalran) 711 vr $R-A3- G380
RRPORT OF FXAMINATION

0-000000606
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O EXPEDITE

O No hearing set

®  Hcaring 1s set

Date: July 18, 2008

Time;9:00 a1,

Judge/Calendar; Chris Wickham

SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

JZ KNIGHT,
Petitioner,
v.
CITY OF YELM; WINDSHADOW LLC;

ELAINE C, HORSAK; WINDSHADOW [T
TOWNHOMES, LLC; RICHARD E.

SLAUGHTER; REGENT MAHAN, LLC; JACK

LONG; PETRA ENGINEERING, LLC;
SAMANTHA MEADOWS LLC; TTPH 3-8,
LLC,

Respondents.

Tt St Vo St et St S Mo N’

N Nt Nt St Nt N N

Erick W. Miller declares under penalty of perjury of the Laws of the State of

Washington as follows:

1. TYam asenior associate hydrologist for Aspect Consulting, LLC. Ihold a
Master of Science degree in Earth Sciences from Montana State University and a Bachelor
of Science Degree in Geology from the University of Rhode Island. I am a licensed

hydrogeologist and engineering geologist in the State of Washington. A copy of my

DECLARATION OF ERICK. W, MILLER - 1

bRty
¥ ' H ‘l
AHURSTON COUNT Y?‘;’A s,

COJUL -7 PM 3: 32
aLTTY J, GOULD, CLERK

'dr__“_________ﬁ

PEPUTY T

No. 08-2-00489-6

DECLARATION OF ERICK W.
MILLER,

ORIGINAL

GordonDerr.

2025 Firsk Avenue, Suite 500
Seattle, WA §8121-3140
{206} 382-9540
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Curriculum Vitae is attached to my declaration as Exhibit A. 1 have over 20 years’
sxperience in hydropeology, including groundwater development and resource
management watershed studies, water righ‘ts permitting, groundwater resource
development, well siting design and testing and land-usc water related water quality
impacts. My current practice focuses on water rights permitting, water resource science,
and water supply mansgement.

2 I arn familiar with the hydrogeology of the Yelm Prairie upland, including
the JZ Knight's property located on the westemn side of the Yelm Prairie. [ recently
condusted a hydrogeologic assessment of JZ Knight's property and the surrounding area.
My findings and conclusions pertaining to that assessment are contained in &
memorandum dated July 3, 2008, true and correct copy of which is attached to my
Declaration as Exhibit B, 7

3 As part of my hydrogeologic assessment of JZ Knight's property and the
surrounding area, T have reviewed the references and atachments listed in the

memorandum (Exhibit B).

4, As set forth in detail in Exhibit B to my declaration, based on my
understanding of hydrogeclogical conditions in the stucly area, the City of Yelm's
withdrawal of potable water frotn its existing wells and/or the withdrawal of groundwater
from a well on the Tahoma Valley Golf Cdursc location is expectad 1o adversely impact

JZ Knight's wells and adversely impact the instream flow of Thompson Creek

Doated this 3+ dry of July, 2008.
Respectfully submitted, _
By: 6‘/&—5\4 L”\) “‘A(

Erick W. Miller LHG, LEG

GordonDerr.

2025 First Ayanue, Suite 500
Seatthe, WA 78421-3140
(204} 382-9540
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| EXHIBIT A

1

Aspectconsultin )
p ‘earthowategr . MASTER RESUME

ERICK W. MILLER, LHG, LEG | Senlor Asscciate Hydrogeologist

EDUGATION
MS, Eanth Sclences, Montana State Universlty, 1987
BS, Geology, Universlty of Rhodes lsiand, 1880

FROFESSIONAL REGISTRATIONS AND CERTIFICATIONS
Livensed Hydrogeolagist, WA

Registered Hydrogeologist, CA

Licensed Enyineating Geologist, WA

With over 20 years' experience in gronndwsler development and resource management, Erick Miller iz a
recogmized Washinglon State expert with an active and growing practice in water rights permitting, water resource
science, snd water supply management, His experience encompasses the many facets of hydrogeology including
watershed smdies, water rights permitting, groundwaler resource development, well siting design and testing and
land-use related water quelity impecis. He has developed and implemented monitoring programs for new water
rights and water right rans fers, including monitoring for impacts (o adjacent surface water bodtes, impacts to
nearby wells, and salt water intrusion. His expertise a watershed asscssments has included development of
conceptual hydrogeologic models end detailed basin water budget analyses: He served as an expert for the
Department of Justice during the Lummi Peningula water rights sdjudieation, and js currently assisting in the
evalvation of the Twin Lakes Aquifer Coalition (TT.AC) water right application evaluation in the Methow Valley.

Lummi Peninsula Ground Water Investigation, Whatcom County, WA )
Hydrogeologist and expert witness for & multi-year ground water investigation of the Lummi Peninsula in support
of water tights adjudication for the 1S Bureau of Indlat Affairs and Department of Justice. Established climate
siations for monitoring computation of reference evapoirauspiration, established 10 stream gauging stations, sited
test wells, and performed detailed geologic mapping through coastal exposures and Carbon-14 dating, test pits and
existing subsurface borings, Analyzed data inciuding development of recharge estimates through an area specific
waler balance, During litigation phase of the project served as expert witness on behalf of Department of Tustice,

City of Tumwater Walifisld Investigalion, Tumwater, WA

Project manager of a grosnd water resource investigation for the City of Tumwater. In addition o water rights
support, Brick provided evaluntion of the region’s aquifer potential, and rest well siting. He made preliminary
assessrment of hydraulic continuity and contaminant valnerability issues during well siting process,

Evaluntion of Water Right Transter for Artificial Recharge, Methow Valley, WA

Brick is curtsntly providing hydrogeologic support for a phased assessment related to processing of the Twin
Lakes Aquifer Coalition's (TLAC) water right application to divert Methow River. water and convey it to a lake
lower in the basin, from which the added water would recharpe the underlying aquifer system. Since there are
more than 150 pending water right applications in the watershed that are competing for the same source of water,
Aspect’s Phase 1 assessment identified the subset of applications requiring processing prior to TLAC's; and
identified criteria and a methodology for processing all of the applications. We then conducted subsequent
hydrogeologic evaluations to assess whether the TLAC application meets'the criteria for expedited processing
under the Hillis Rule (watzr-balance neuiral and substantial environmental benefit), Erick developed a conceptual
mode] of the area including assessment of groundweter/surface water interactions and assisted in development of a
3.D groundwater model to avsess drawdown in the vicinity of the proposed wells, the quantity of water required to
fil] Big Twin Lake under two pumping schedules, and the monthly effects on flows in the Methow River. Ongoing
work includes collection of additional water level data and gaging Thompson Creek streamflow a for the purpases
of refining aguifer recharge through siream losses,

Bainbridge Isiand Groundwaler Management Program, Bainbridge lsland, WA

Brick has been Aspect’s project manager working with the City of Bainbridge Island in the development of a
groundwater management plan for the island and ongoing support. He oversaw Aspect’s two primary tasks: the
establishiment of an effective monitoring well network and the implementation of a user-friendly database, Since
the development of the program, Erick has been overseeing ongoing database support and water level monitoring.

Rev 7/5/2006 ' Willar | pags 1
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Clatlam County PUD Deer Park Road Well, Claliam County, WA
; Project Manager for conceptual/numerical hydrogeslogic modsl and an assessment of effests of the proposed waler
' ' right changs on sucface and groundwaler,

Graysmarsh Hydrogeologie Investigation, Graysmarsh LLC, Sequim, WA
Project manager for & compreheasive hydrogeologic investigation for an approximate 1.5-square-miie privately
" owned marshfagricultural complex fvcated in Sequim, Washington. The Chy of Sequim relocated their wellfield
from a location adjacent to the Dungeness Rivsr where it was in direct bytravlic continuity, w & location in the
Gieren Creek besin, Graysmarsh was concerned gver impacts from the well relocation of the wellfield and from
measures 16 line leaking imigation ditches that recharge the shallow aquifer. An intensive stream gauging effort
was implemented including gauging of the tidally influenced marsh to evaluate the relationship between surface
water in recharge areas (irrigation ditches), ground water, and surface water in discharge areas (Glerin Creek).
Aspect Consulting developed appropriate methods for geuging at 13 surface water Tocations and selected wells on
the property. Tmpacts of the wellfield on the marsh were determined analytically, Worked closely with
Graysmarsh fisheries biologist to determine areas that were more sensitive to reduced flow and required more
detiled gauging. In a follow-up phase, the zone of ground water contribution to the. mnarsh and Geirin Creek was
i defined in detail through water level measurements in approximately 50 private wells. Seepage surveys were made
E within immigation ditches located In the marsh zone of groundwaler contribution Lo evaluate their leakage and the
impact lining them will have on shallow ground water discharge into Gierin Creck.

Duck Vallay Indian Reservation, Bureau of Indian Affairs, ID-NV

Performed as part of the Snake River water rights adjudication, Erick provided tachnical oversight of a
MODFLOW mode) to demonstrate the ability of sn extensive alluvial aquifer to act as a storage reservoir. The
project entaited canl seepage monitoring, instrumentation of wells for long-tesm monitoring and developmest of
| estimate of mountain front recharge.

Nez Perce Indian Reservation Water Rights Adjudication, Western ID

Erick was the federal government’s expert witness for ground water issues related to the Nez Perce Indian
Reservation in Idaho. The praject included analysis of aguifers in the Columbia River Besalt and other genlogic
units within the reservation to support fulure agricultural, domestic, and municipal supply needs.

City of Tumwater Waellfield Investigation, Tumwater, WA

i : Project manager of a ground water resource: investigation for the City of Tumwater, In addition to water rights
f _ sapport, Brick provided evaluation of the region's aquifer potential, and test weil siting. He mude preliminary
" wygessment of hydranlic continuity and conttninanl vulnerabllity issves during well siting process.

Whitshorse Flsh Hetchery, Snohoamish County, WA

Brick served as project manager for development of & new water supply to support rearing of summer run Chinook.
He worked with Ecology and DFW to obtain approval for prelimipary permit (o support a new, nonconsumptive
water right of 2 ¢fy for fish propagation at the hatchery on the North Fork of the Stillaguamish River, Erick led
Aspect stinff in performing & well siting study and reviewiog hydraulic continuity of the target squifer and the
North Fork. He complated a water right application, met with Ecology 10 review the application, and discussed
proposed withdrawals and mitigation strategies and gaia approval for the test well permit, He developed driller’s
technical specifications, and pravided oversight of geologic monitoring and well design end testing services for
Fish and Wildlife. :

WHIA 16 Hydrogeologic Study, Brinnon, WA

Project manager of a detailed Level 2 Assessment of the groundwater-surface water interaction along the lower
Dosewallips River, near Hood Canal. The study is in response to WRIA 16 Planning Unit concerns over growth in
the ares and futare impacts to Dosewallips River instream flows as a result of withdrawing, groundwater which
would otherwise dischargs into the river, The study cvaluates the importance of groundwater discharge for
maintaining summer low flows critical to maximizing the area availuble to spawning summer run Chum, and later
in the season for maintaining water flow over the redds, Erick developed the project scope which includes detailed
mapping of hydrosiratizraphy and groundwater flow patterns in slluvial and hasalt aquifers; assessing geochemical
signalures (major ions, Setterium, snd axygen 18) of groundwater in alluvial and busult aguifers, relative ta river);
and seepage surveys, installation of minipiezometers and tomperaturs loggers to evaluate gaining and losing
resches of he river. : '

FRev 7/5/2008 Milier| page 2
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EXHIBIT B

h ASDEthonfulting | |
) , MEMORANDUM

Project No.: 080130-001-02
July 3, 2008

To: JZ Knight

cet Keith Moxon, GordonDerr LLP
Tom MeDensld, Cascadia Law Group

From: Tyson D, Carlson, LEG
Senior Project Hydrogeologist

Erick W. Miller, LHG
Senior Associate Hydropeologist

| Erick W. Mier |
Re: JZ Xnight Hydrogeologic Assessment . T3 ~0f
Yelm Prairic Area, Washington

The City of Yelm (City) has recently approved five subdivisions totaling 568 units of
residential development. These subdivisions are the subject of an appeal under the Land Use
Petition Act (“L.UPA®) in Thurston County Superior Court. The City of Yelm has staicd that
it is pursuing new groundwater rights to supply potable water to these and other development
projects in the City of Yelm. The proposed subdivisions are located approximately 1,300 feet
south of the JZ Knight property (Figure 1). This memorandum addresses the impact of
edditional groundwater withdrawals from City wells to serve these five subdivisions. In
particular, the impect considered is the impact to groundwater and surface water for which JZ
Knight has water rights approved by the Washington Department of Ecology. This impact is
determined by evaluating the hydraulic connection between the City of Yelm’s wells (the
sourve of groundwater to supply the five proposed subdivisions) and the grourctwater and
surface water resources for which JZ Knight has water rights.

JZ Knight's property is Jocated on the western side of the Yelm Prairie, approximately 1.2
miles from downtown Yelm (intersection of SR 510 and SR 507), as illustrated on Figure 1.
Six water supply weils are located on the JZ Knight property. JZ Knight has surface water
rights to Thompson Creek, a tributary of the Nisqually River. Thompson Creek traverses the
Knight property from south o north. The 568 residential units proposed in the five
subdivisions approved by the City of Yelm would require 191 acre-feet per year (afy) of
additiona] potable water, based o the City’s Comprehensive Plan standard of 300 gallons per
day per connection “for planning and concurrency purposes” (City of Yelm, Comprehensive
Plan, p. V-3, 2006). :

Information on the future water supply alternatives being considered by the City of Yelm is
documented in scveral reports, including a January 29, 2008 report entitied “Groundwater
Modeling of New Water Right and Transfer Applications™ prepared by Golder Associates.

g
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MEMORANDUM
July 3, 2008 o Praject No.: 080130-00]-02

That report quantifies the impacts of water supply alternatives on local groundwater
elevations and regional surface water features. Additional information regarding future water
resource, geological, and hydrogeological issues is contained in the Draft Environmental
Impact Statement (“DEIS™) (City of Yelr, 2008) completed for the Thurston Highlands
Master Planned Community. Thurston Highlands is & proposed development on
approximately 1,240 acres located in the southwest corner of the City of Yelm Urban Growth
Area ("UGA™) (see Figure 1),

Baged on these documents and other references cited in this technical memorandum, we have
developed an understanding of the City’s strategies for developing water supply alternatives
to meet future demand. These strategies all assume that the City will face a significant
increase in water demand and that the City will be required to acquire substantial new

- supplies of water to serve this increased demand. The proposed 568 units of residential
development is part of the slgnificant increase in water demand that the City will have to
serve, The City is actively considering the asquisition of new water rights for the SW well-
field within the Thurston Highlands Master Planned Community that would totaf 3,037.88
afy, However, there is no evidence that these water rights will be available in time to serve

" the five proposed subdivisions, Therefore, this technical memo evaluates the impact of
serving the five proposed subdivisions (191 afy) nsing the City’s existing wells, including
any additional wells located on the Tahoma Valley Golf and Country Club that may be
available pursuant to a recent water right approval of 77 afy.

Background

The following section presents our understanding of the regional hydrogeology based on the
review of the background materials cited in this technical memorandum. This discussion is
supported by the cross section presented (n Figure 2. The erogd section location is presented
on. Figure |, )

Regional Hydrogeology

'The hydrogeology of the Yelm Prairie upland is defined by four major water bearing
stratigraphic units. The Vashon Drift, with its characteristic large thicknesses of stratified
sand and gravel, gives rise to the uppermost aquifer in the recessional outwash (Qvr)
deposits. The Qvr aquifer supports numerous shallow water table lakes and wetlands, and
contributes perennial base flow to creeks and tivers. End moraine deposits of the recessional
outwash are included with the Qvr unit. Below Qvr, low permeable Vashon il {Qw) often
separates the upper recessional and the underlying advance cutwash aguifers. The advance
outwash (Qva) serves as a significant source of potable water for some municipal and exempt
water supply wells, The Qva is often hydraulically confined by the overlying low-
permeability Qvt. Few water supply wells are completed in the Qvr due to its limited
thickness and the sugceptibilily to water quality problems. However, the Qva is a significant
source of potable water in Thurston County, The City of Yelm’s three existing wells are
located in the Qva unit.

Below the Vashon Drift sequence arg the ofay and silts of the interglacial Kitsap formation.
This unit typically acts as a regional aquitard, separating the shallow aquifers from the more

Page 2
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regionally extensive deeper aguifers. From our review of well logs, it appears that the Kitsap
Formation i3 thin or absent throughout much of the area of the City's existing wells and the
wells on the JZ Knight property.

Underlying the Vashon Drift in the area of the City’s existing wells and the wells on the JZ
Knight property are deposits from the "penwltimate” glaciation (Qc), or more regionally
identified as the Salmon Springs Drift, which is present throughout most of the region. The
Qe aquifer is typically 15 to 70 feet thick, but has been observed to be in excess of 200 feet
thick. The coarse-grained layers within the Qe are a heavily utilized water bearing unit. JZ
Knight’s wells are completed within the Qva or Q¢ units,

The deepest known major water bearing unit in this area is the undifferentiated and
unconsolidated Quaternary and Tertiary sedimentary units (Qu/TQu). Although highly
heterogeneous, several different water bearing layers have been identified. The proposed SW
wellfield desoribed in the City's 2008 Golder report and the DEIS for Thurston Highlands is
proposed to be developed in the QwTQu unit. Few wells penetrate the entire thickness of
these unconsolidated deposits, so information on thickness or extent of deeper regional water
bearing zones is limited.

Groundwater Flow

In the shallow Vashon aquifers (Qvr and Qva), groundwater flow directions generally
correspond to surface topography, with groundwater divides located near ridgelines, and flow
tending toward local saline or fresh water (e.g., upper Thompson Creek, Yelm Creek, and
adjacent reaches of the Nisqgually River) discharge boundaries. Drost, et al. (1 999) mapped
local groundwater gradicnts in the Qva as being north to northwest toward the Nisquaily
River (Figure 3). :

Groundwater flow in the intermediate Qc aquifer exhibits similar flow patterns as the
overlying Vashon aquifers, but the effect of local surface water drainages is muted. Drost, et
al. (1999) concluded that deeper groundwater discharges principally to regional discharge
features like the lower reaches of the Nisqually/McAllister River system and Puget Sound.
However, similar to the Vashon aquifers, groundwater divides in the Qo aquifer are near

. topographic ridgelines, with flow directions toward the regional discharge features described
above. An anelogous flow pattern is observed in the deeper Qu aquifer. Locally, the
groundwalter flow in the Qo aquifer is in & northwesterly direction (Figure 4).

The aguifers are recharged by precipitation, streamflow losses, and vertical leakage from
shallow units into deeper units. Because of this vertical leakage, Ecology considers surface
water to be hydraulically conhected and constitute the sarme source of public groundwater

(THUR 07-08),

Thompson Creek

The headwaters of Thompson Creek begin south of the location of the five proposed
subdivisions and south of the Tahoma Valley Golf and Country Club. Thompson Creek then
drains across the western edge of the Yelm Prairie, through the JZ Knight property, and north

Page 3
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to the Nisqually River, The upper reaches of Thompson Creek are supported by shallow
groundwater discharging to the creek. This area is also host to numerous delineated wetlands.
Flow is intermittent between the wetland complexes of the upper reaches and Tahome Terra
Bridge with flow typically occurring from October through June. Highest baseflows and
groundwater discharge to the creek occur in midwinter to early spring. Monitering during
winter 2008 approximately 100 feet downstream from the Tahoma Terra.Bridge indicates a
baseflow condition of about 1.5 to 2 cubic feet per second (6fs) (Brown and Caldwell, 2008,
p. 6). '

Downstrearn of 93rd Avenue SE, the creek loses water most of the year as it traverses the
more permeable vutwash deposits (Qvr). This “losing stream” characteristic means that
Thompson Creek recharges the underlying groundwater, but when there is not enough flow in
Thompson Creek (due to various canses including withdrawal of groundwater from existing
City wells), then less water is available for recharging the aquifer. The groundwater-surface
water interaction is described in the DEIS for the Thurston Highlands project (Brown and
Caldwell, 2008). Thompson Creek is & “losing” stream where it traverses the JZ Knigit
property. This leakage is a source of recharge to the Qva/Qe aquifer where the JZ Knight’s
wells are completed. Rongey/Associates (2001) estimated a flow loss from that portion of
Thompson Creek between the south and north boundaries of the JZ Knight property as a flow
loss to the underlying aquifer at a rate of 0.31 cfs in January 2001,

The Washington Department of Ecology has recognized the direct continuity betwsen the
upper reaches of Thompson Creek and the Qva agnifer. This hydraulic continuity was
described in the Report of Examination transferring the Tahoma Valley Golf Course water
right to the City of Yelm (THUR 07-08),

According to Golder’s report concerning the development of the SW wellfield, Alternative D,
which would concentrste the City’s water rights info the City of Yelm's downtown wells and
a new well at the Tahoma Valley Golf Course, is predicted to decrease Yelm Creck surface
water flows by 0.28 cfs, Simnilar analysis was not available for the impacts to Thompson
Creek under thig alternative, but in our opinion similar impacts to Thompson Creek (L.e.,
decrease of surface water flows) would be expected. Moreover, the Golder study predicts
waler levels in the Yelm area will decline up to 1-foot as a result of increased pumping. A
water level decline of 1-foot will extend the dry season for Thompson Creek and diminish the
wetted reaches during periods of fiow. .

Minimurm Instream Flows

. Washington Administrative Code (WAC) Chapter 173-511 outlines an instream resources

protection program and specifies minimum instream flows for the Njsqually River watershed.

‘The City’s wellfields and JZ Knight’s wells arc located in this watershed.

The Bypass and Middle Reaches of the mainstem Nisqually River are closed to further
appropriation from June | to October 15. The JZ Knight property is located adjacent to the
Bypass Reach and Diversion Channel. Instream flow regulations apply to Thompson Creek,
which has an established instream low flow [imit of 1.0 cfs. :
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The purpose of instream flow limite is to protect surface water bodies such as Thompson
Creek. JZ Knight has surface water rights to Thompson Creek.

JZ Knight Property and Water Rights

There are six wells currently located on the JZ Knight property, which are permitted under
Certificate No, 5866 for an instantaneous withdrawal rate (Qi) of 160 gallons per minute
(gpm) and a curnulative annual volume (Qn) of 26.02 afy for multiple domestic supply and
9.15 afy for irrigation of 5 acres. Wells are located throughout the property, each with its own
distribution system. Welf 1 is currentiy authorized as & Group A water supply, while Wells 2
through § are used for domestic use, fire flow, and irrigation, Well 6 is the original point of
withdrawal for Certificate 5866. The locations of the wells are illustrated on Figure 1 and in
cross section on Figurs 2.

According to the Amended Repost of Examination for Change for Certificate 5866 and the
geologio interpretation provided by Drost, et al. (1999), Ecology determined that Wells 1
through 5 are completed in lower portions of the Qva or the upper portions of the Qo
(Ecology, 2007).

JZK owns a surface water right from Thompson Creek that traverses her property, Water
Right Certificate No. 7053, The right is for 0.3 cfs which i5 equivalent to approximately 150
gpm, and 90 afy, This water right bas u priority date of April 19, 1950.

- Impact Analysis

Based on our understanding of hydrogeological conditions, the City of Yelm's withdrawal of
potable watet from its existing wells and/or the withdrewal of groundwater from a well ot
the Tahoma Valley Golf Course location gre expected to adversely impact JZ Knight's wells
and adversely impact the instream flow of Thompsen Creek, .

The City of Yelm’s downtown wells lie hydraulically upgradient of JZ Knight's wells and are
completed in the same aquifer system as the six JZ Knight’s wells. Any additional ground-
water withdrawn from the City wells is expected to adversely affect JZ Knight’s ability to
withdraw water from Thompson Creek and reduce the recharge flow (“leakage”) from
Thompson Creek to the aquifer. This recharge flow helps maintain aquifer levels and water
levels in the JZ Knight weils.

Increased pumping from the City’s downtown wells is expected to rdversely impact flows in

the upper reaches of Thompson Creek. Diminished fiows in any section of Thompson Creck

upgradient of the JZ Knight property will lead to diminished flow in Thompson Creek on the
37 Knight property and will also result in reduced rechatge to the aquifer at the 1Z Knight
property. Gaging measurements by Rongey/Associates (2001) indicate that these stream
~Josses are A imrportant source of rectrrge to the aquifers beneathrthe JZ Knight property.

In addition to increased pumping in the City wells, Thompson Creek is expected to be further
adversely impacted on the JZ Knight property by the establishment of an additional point of
withdrawal on the Tahoma Valley Golf Course in the shallow Qva aquifer, This additional
point of withdrawal would ocour in connection with the proposed transfer of the McMonigle
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water right (up to 172.96 afy) to that location and would be in addition to the pumping of the
existing Tahoma Valley Golf and Country Club water right (up to 77 afy) recently transferred
to the City. The existing McMonigle well is [ocated approximately 2 miles from the City
wells upgradient in the Yeim Creek drdinage, while the Golf Course well is about 2,000 fest
from Thomson Creek and 1,300 feet from wetlands adjacent to Thompson Creek, Transfer of
this edditionel pumping closer to Thompsen Creek will have an increased adverse impact on
Thompson Creek flows. Thompson Creek flows would be expected to diminish with transfer
of the MoMonigle water right (172.96 afy) and the corresponding increase in groundwater
pumping from the Golf Course wells.

Impacis to shallow aquifer levels and sireamflows with increased withdrawals in the City's
downtown and Golf Course wells are indicated by groundwatet modeling done by Golder
Associates (2008). The groundwater model indicates a decline in shallow acuifer water levels
of up 16 1-foot in the Yelm area. A [-foot decline in water levels would sdversely impact
flows, particularty in Thompson Creek, where groundwater levels are already below the base
of the stream during much of the year, Although Golder Associates (2008} did not quantify
specific impacts to Thompson Creek, they did model results for Yelm Creek and indicated a
0.28 cfs decline in flows. Based on the Golder model and the similar hydrologic setting for
Yelm and Thompson Creeks, declining flows are also expected to ocour in Thompson Creck.

The direct adverse impact of additiona) groundwater withdrawal from City wells to that
portion of Thompson Creek within the JZ Knight property will be: (1) the number of days
that Thompson Creck meets instream flow Yimits is expected to be reduced, and (2} the extent
ofthe dry reach of Thompson Creek on the JZ Knight property would be expected to
increase. Both of these Impacts are adverse to the ability of JZ: Knight to use her water rights.

References .
Brown and Caldwell, 2008, Thurston Highlands DEIS Surface Water Technical Report, May
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Assessment (WRIA 11), Summary Repott. Prepared for Nisqually Watershed
Planning Group. July 2002. '

Limitations

Work for this project was performed and this memo prepared in accordance with generally
accepted professional practices for the nature and conditions of work completed in the same
or similar Tocalities, at the time the work was performed, It Is intended for the exclusive use
of JZ Knight for specific application to the referenced property. This memo does not
represent a fegel opinion. Ne other warranty, expressed or implied, is made. .

Attachments
" Figure 1 — Study Locaticn
Figure 2 — Cross Section A-A'
Figure 3 — Qva Aquifer Groundwater Elevation Contours
Figure 4 — Qc Aquifer Groundwater Elevation Contours
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